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The Law Society’s Provincial Meeting 


THE 1948 Provincial Meeting of The Law Society will be 
held at Brighton, between the 20th and 24th of September, 
and a full and interesting programme has been arranged. 
The President, Mr. W. ALAN GILLETT, will deliver his 
inaugural address on Tuesday morning, 21st September, 
and this will be followed by a general discussion on the work 
of the Council of The Law Society. On Tuesday and 
Wednesday afternoons, members will have an opportunity 
of discussing the work of a number of the committees of the 
Council, including the Scale, Cost of Litigation, and Legal 
Education committees. There is a reception by the Mayor 
and Corporation of Brighton on the Monday evening, and a 
further reception on the Tuesday evening, at which members 
and their ladies will be received by the President and 
Mrs. Gillett. Sir MALCOLM TRUSTRAM EVE, Bt., K.C., will speak 
on “ The Work of the Central Land Board,’ and the 
Rt. Hon. Sir DAvip MAXWELL Fyre, K.C., M.P., on ‘“‘ The 
Lawyer and the Legal System—Reflections on an Attempt 
to Make the English and Continental Systems Operate 
Together.”’ 


er ca 


Motor Car Headlamps 


A NEW regulation (S.I. 1948 No. 2015) made as a result of the 
deliberations of the Road Research Board of the Department 
of Scientific and Industrial Research, prescribes that from 
Ist January, 1949, headlamps and fog lamps fitted to motor 
vehicles shall be not less than two feet from their centres to 
_the ground. The object of this regulation is to restrain the 
tendency to fit headlights at such a low level that an adequate 
' beam can be produced only by inclining the beam upwards 
into the eyes of oncoming drivers. As from 1st January, 
the use of lights which are less than two feet from the ground 
must be strictly confined to foggy weather or times when 

snow is falling. 
; Basis of Estate Duty 


OvuR esteemed contemporary, the Accountant, in a leading 


article in its issue of 4th September, observes that the 
' Maximum rate of estate duty when the Finance Act, 1894, 


introduced the principles on which it is based was 8 per cent., 
and its revenue ten years later was £12,350,000. The maxi- 


| mum rate to-day is 75 per cent. and the estimated yield 


for 1948-49 is £160,000,000. This increase calls for a 
Teconsideration of the basis of assessment, the Accountant 
-considers, and points out the “‘curious and inequitable 
results ’’ of the principle of aggregation of all the property 
passing on death. One illustration given is that a legatee 
of a small share of residue bears a higher burden of duties 
because of the existence of other beneficiaries entitled to a 
larger share. The writer proposes that duty should be 
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charged, not on what a deceased person leaves, but on what 
the beneficiary receives, and aggregation should be limited 
to the total benefit received by the beneficiary consequent 
ondeath. ‘‘ Solicitors and accountants,’’ the article continues, 
“must be well acquainted with many cases in which the 
ultimate residue, owing to a fall in Stock Exchange values, 
has been reduced far below the proportion of the total estate 
unlevied as at the date of death, or has been practically 
or wholly absorbed in the payment of duties.” Present 
tendencies in taxation matters do not give reformers 
ground for great optimism. 


Death Duties: Valuations and Appeals 


THE same article goes on to complain of the principle 
laid down by s. 60 (2) of the Finance (1909-10) Act, 1910, 
that no reduction in the estimated market price of property 
shall be made (unless the property is depreciated by the death 
of the deceased) on account of the estimate being made on the 
assumption that the whole property is to be placed on the 
market at one and the same time. Another complaint is 
made of the involved language of the death duty enactments, 
as well as of the fact that so much is legislatfon by reference. 
Criticism is also made of the appeal procedure open to the 
representatives of deceased taxpayers. At present the 
procedure is confined to appeals to the High Court under 
s. 10 (1) of the Finance Act, 1894, and s. 3 of the Administration 
of Justice (Miscellaneous Provisions) Act, 1933—or to the 
county court if the value of the property does not exceed 
£10,000. Very few appeals reach the courts, and the writer 
thinks that probably the element of publicity has a deterrent 
effect, and the Revenue would seem to be placed in an 
unassailable position as regards values on which estate duty 
is paid. The suggestion that appeals should be heard 
privately will hardly be approved by lawyers, who know how 
important publicity is to justice. In the main, however, the 
criticisms are well founded. 


Examination Revision 

LAWYERS are always willing to learn, even after admission, 
and from professions other than their own. To find how 
learning may be improved before admission one may inspect 
the newly altered syllabus of the Chartered Institute of 
Secretaries, which will come into effect in December, 1949. 
Members of the Institute mainly serve joint stock companies, 
but also, in a lesser but not insubstantial degree, other 
incorporated bodies, and accordingly company law is a 
compulsory subject and building society law and the law of 
local government are retained as optional subjects. Mercantile 
law is still compulsory for the final examination, but a new 
paper is substituted for it in the intermediate examination 
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so as to provide that general background without which, 
the Institute rightly claims, it is impossible to study two 
intricate branches of the law. Economics and accountancy 
still figure as compulsory subjects in both intermediate and 
final examinations. It may well be argued, by a parity of 
reasoning to that adopted by the Institute, that The Law 
Society's subject of book-keeping and trust accounts is one 
of great intricacy, causing headaches to many, and it might 
become more intelligible if elementary economics were added 
to the syllabus. Such authorities as Professor RoscoE 
PouND in the U.S.A. consider this necessary in a law syllabus 
because of the increasing importance of a knowledge of 
economics in the study of law ; other experts think it sufficient 
for teachers to indicate the necessary economic principles 
only as and when they incidentally arise. The non-expert 
on legal education can only venture to hope that some day 
soon the experts will thrash this matter out. 


From County Court to High Court 

THE recent appointment of county court judges to fill 
vacancies on the High Court Bench has prompted discussion 
amongst lawyers on the desirability of making this a general 
practice. It is gratifying to think that the ability and 
experience possessed by our county court judges will not be 
overlooked when such selections are made, and it is in the 
interests of the county court that its judges should not be 
drawn exclusively from men who must abandon higher 
ambitions on accepting the appointment. On the other 
hand a great deal of talent would be lost if a period of service 
in the county court were a necessary preliminary to a superior 
appointment. The decision to exchange a lucrative practice 
at the Bar for a position on the Bench is a difficult one to 
make at any time, and the prospect of an intermediate period 
as a county court judge might well prove a deterrent to those 
best fitted for high judicial office. 


‘Coal Compensation 

Mr. M. K. Burrows, chairman of the Manchester Collieries, 
Ltd., suggested in his recent annual statement accompanying 
his company’s accounts that a revision may be necessary of 
the regulations governing the valuation of assets vested in 
the National Coal Board. Although the proceedings started 
last May, even the apportionment of the “ global’ sum of 
£164,660,000 between the twenty-one districts cannot be 
completed before the end of this year. ‘‘ Interim income ”’ 
payments are to cease as from 31st December, 1948, and 
collieries after that date will receive no income, except for 
their investments, etc., until a provisional value has been 
placed on the assets transferred to the Coal Board. The 
Times’ “‘ City Notes’”’ of 8th September suggest that if the 
valuations are not completed by 3lst December the interim 
period should be extended. This is right, because compensa- 
tion is a measure of justice, and justice delayed is justice 
denied. The fact that the District Valuation Boards have 
not been completely constituted is, we are inclined to agree, 
inexcusable, and an important source of the delay. 


A Point on Credibility 

THE fact that we do not all believe or trust the same persons 
is due to an imperfection of human nature. When it manifests 
itself in court it is not fair to condemn the judicial system 
on that account, but the defect can, nevertheless, be mitigated. 
There is little to be found in the law reports on the subject, but 
that little is precious, and when it is found it deserves attention. 
The Scots Law Times of 4th September contains a commentary 
on Thomas v. Thomas {1947] A.C. 484, in which Lord 
SIMON expressed the opinion that the view of the trial judge 
is entitled to great weight, because he sees the demeanour 
of the witness. The Lord Justice-Clerk, Lord THomson, 


expressed himself so felicitously in a contrary opinion in 
another case (Powell v. Lindsay, 15th July, 1948) that with 
due acknowledgment of our debt to the Scots Law Times 
we must quote: “So many eminent judges have been so 
scathing about the printed word that it is perhaps presump- 
tuous for me to put in a word for it. 


It is worth remembering 
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that, in the hurly-burly of a proof, colour and variety, cut J 
and thrust, misunderstandings and antagonisms, may obscure f 
rather than clarify the issue. In the memorable case of | 
Bardell v. Pickwick, the damaging character of Mr. Winkle’s | 
evidence started from a disagreement with the judge as to 
whether his name was Nathaniel or Daniel. Mr. Winkle } 
in this matter was entirely innocent, but he never recovered | 
from the effects of the contretemps. ‘Good’ witnesses are | 
not always truthful, and ‘bad’ witnesses are often more 
truthful than they sound. There is something to be said} 
in favour of a dispassionate examination of the written record. 
One may miss the highlights, but one can see the evidence 
steadily and see it whole. One may miss the clash of battle, 
but at any rate the dust of the arena has settled.” j 


Medical Privilege f 
THE old question ‘‘ Should a doctor tell ? ”’ has arisen again 
in connection with the new health service. The Canterbury | 
hospital committee, it seems, reported to the South-East 
Metropolitan Regional Hospital Board that solicitors for a| 
petitioner in a divorce case had asked for confidential medical 
information. They asked the Board whether they should 
supply it and the Board answered that a management com- 
mittee is to be treated as a principal in litigation, and must | 
accordingly make itself responsible in legal matters. The; 
Evening Standard news service (6th September) has reported 
that the committee expressed its opinion that legal matters 
should be dealt with centrally at the Ministry of Health. 
It is to be hoped that, whether the matter is dealt with centrally ' 
or locally, no attempt will be made to weaken the general | 
duty of medical men to assist the court (Duchess of Kingston's 
Case (1776), 20 State Tr. 573) or to put them in any position 
of privilege. It would be unfortunate if the rule as to the| 
non-compellability of evidence of official communications 
between public officers on public affairs (Beatson v. Skene 
(1860), 5 H. & N. 838) were to be extended to private medical 
questions. 
The Professions and National Savings 
ACCORDING to a recent statement by the National Savings 
Committee, nearly eight of every ten people in_ the 
‘‘ professional ” classes hold some form of National Savings, 
and more than nine out of ten hold investments either of 
national or of other forms of savings. This is the conclusion 
reached by a survey of 2,000 people, of all walks of life, carried 
out by Social Surveys, Ltd., on behalf of the National Savings 
Committee. A division of those interviewed into occupational 
groups shows that professional people (the salaried class, 
managerial posts, lawyers, doctors, teachers, clergymen, 
architects, accountants, etc.) include a large number of holders 
of National Savings—78 per cent. of all those in this class— 
but only 30 per cent. are still making regular National Savings} 
investments. Most of this type of savers prefer National 
Savings certificates to investments in savings banks—59 per 
cent. of them hold certificates, compared with 37 per cent./ 
with Post Office deposits and 14 per cent. with trustee savings 
bank deposits. Nearly half of those in the professional| 
group report no change in their ability to save within the 
twelve months up to April last ; 17 per cent. have been ables 
to save more; 12 per cent. to save less. These, like other 
statistics, may mislead, and it is certain that they give no} 
indication of the ability to save among members of our own, 
or any other, individual profession. It would be surprising 
if, with salaries and overheads at their present high level 
and scales of remuneration at their present low level, solicitors 
generally were able to make substantial contributions to the 
savings movement, in spite of all their efforts to help the 
country in this respect. In general, the survey shows that? 
86 per cent. of the adult population have some savings 0! 
one kind or another; 59 per cent. hold National Savings); 
(Savings Certificates, Defence Bonds, savings bank accounts). 
After National Savings, the most popular forms of savings are 
life assurance (held by 53 per cent. of the population), 
co-operative societies (15 per cent.), building societies (12 pet 
cent.) and pension funds and the like (11 per cent.). 
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PRACTICE POINTS 


THE effectiveness of the measures ultimately recommended by 
the committee which is now sitting under Evershed, L.J., 
to consider the practice and procedure in the High Court 
will be considerably facilitated by the directions which have 
been recently given in the King’ s Bench and Chancery 
Divisions respectively with a view to obviating some of the 
delays and uncertainties formerly attending the disposal of 
cases in the cause lists. By such directions, made, no doubt, 
experimentally, the judges have shown themselves ready to 
attempt reforms from within, so to speak ; and, given whole- 
hearted co-operation by the parties and by the profession, 
much of the gravamen of the layman’s dissatisfaction with the 
machinery of litigation may well dissolve itself. 

The directions are printed in full ante, at pp. 196 (King’s 
sench) and 396 (Chancery) respectively. The actions affected 
are those which have been set down for trial in the Long or 
Short Non-Jury Lists in the King’s Bench Division, and all 
actions proposed to be set down in the Witness List in the 
Chancery Division. The problem is not, of course, the same 
in each case, and the schemes of the directions differ corres- 
pondingly. Common-law actions vary considerably in the 
time required for adequate preparation between setting down 
and trial. So, for that matter, do Chancery actions. But it 
has generally been possible to proceed steadily and regularly 
with the Chancery list, so that the chief anxiety lies in procuring 
the attendance of witnesses, often busy experts, on a day which 
it has not hitherto been possible to forecast accurately. The 
availability of the King’s Bench judges varies much more, 
on account of circuit obligations and the demands of the Court 
of Criminal Appeal, and the difficulty there, it may be 
hazarded, has been more often the fluctuating rate of progress 
through the lists. Thus in some cases adjournments have had 
to be hastily applied for, while some others have had to wait 
long past the time at which the parties and their representa- 
tives have been ready and anxious for the trial. Actions in 
the latter category may now be certified by the.solicitors for 
all parties and will then go to the head of thedist. Chancery 
witness actions will all, from the beginning of next term, 
have a date assigned to them by the master in charge of the 
list before they are set down. It is surely a significant 
pointer in the direction of progress that parties and their 
solicitors are by implication invited to make use of the tele- 
phone in communicating with the cause clerk. The interim 
report of the Jones Committee on County Court Procedure 
also advocates the use of the telephone in a similar connection 
within the province of that Committee’s investigations. 

Other practice directions and notes concern the numbering 
or lettering for clarity’s sake of the names of successive 
defendants in the heading of an originating summons 
(Chancery, 10th February; ante, p. 154); the contents of an 
affidavit supporting an application to extend the time for 
registering a charge in the Companies Register (Chancery, 
28th April; ante, p. 297); the proper time for filing the 
affidavit exhibiting an order which it is desired to have 
quashed by certiorari (King’s Bench, 14th May ; ante, p. 324) ; 
appeals under the Guardianship of Infants Acts (ante, p. 326) ; 
and evidence of the incapacity of a trustee (Chancery, 7th 


July ; ante, p. 396). 
Important new rules are R.S.C. (Exchange Control), 
1947 (S.R. & O., 1947, No. 1920: 91 Sor. J. 506); R.S.C. 


(Crown Proceedings), 1947 (S.R. & O., 1947, No. 2530: 
91 Sor. J. 667); and (apt to be overlooked; this) R.S.C. 
(No. 1), 1947 (S.R. & O., 1947, No. 248: 91 Sor. J. 119), 

under r. 2 of which the status quo ante bellum as to periods “ 
time is restored as from 12th October, 1947. All these have 
appeared subsequently to the current edition of the Annual 
Practice, but a supplement has been issued dealing with 
exchange control and Crown proceedings. 

The decision of the Court of Appeal in Alexander Mountain 
and Co. v. Rumere 1948) 2 All E.R. 482 typifies the emancipa- 
tion of procedure from some of the technicalities which formerly 
brought the profession of the law into something approaching 
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disrepute, though it is not suggested that the technical 
objection on which Lord Goddard, C.J., reluctantly dismissed 
the action in the court below would, at any stage of history, 
have operated as a bar on the view of it which the Court of 
Appeal ultimately took. The name given as that of the 
plaintiff had, as it transpired, been used as a business name by 
a person who had died before the issue of the writ. After 
his death his widow continued the business in the same name. 
There was, contrary to the impression of the solicitors who 
issued the writ, no partnership and no firm in the strict sense, 
and accordingly Ord. XLVIIIA, r. 1, which authorises two or 
more persons carrying on business in partnership to sue in 
their firm name, did not apply. As soon as the position was 
discovered, notice was given that at the trial application would 
be made for leave to amend the proceedings by substituting 
for the description of the plaintiff the name of the widow as 
executrix of the deceased. The claim was one for damages 
for detinue or conversion of goods deposited by the deceased 
with the defendants, and he had in his lifetime, it was alleged, 
made the necessary demand for the return of the goods. 

Lord Goddard (see 92 Sox. J. 471) had not seen his way to 
accede to the a for leave to amend, conceiving that 
under Ord. XVI, r. 2, as explained in Tetlow v. Orela, Ltd. 
[1920] 2 Ch. 24, he had no power to make the order. The 
Court of Appeal, however, distinguished Tetlow v. Orela, Ltd., 
and also the Exchequer Chamber case of Clay v. Oxford 
(1867), L.R. 2 Ex. 54, on the ground that in both those « 
the writ had been issued on behalf of a person deceased in the 
mistaken belief that he was alive. The court here treated the 
mistake as a simple one of misnomer, Scott, L.J., saying that 
the writ had been issued on behalf of a living person wrongly 
described. Cohen, L.J., quoted at length and with approval 
an instructive article in the Law Journal on this topic (9th 
May, 1942, p. 150). That article reaches the conclusion that, 
as there is no specific rule of court dealing with misnomer, the 
practice in force when the rules of 1883 were framed is applic- 
able by virtue of Ord. LXNXII, r. 2, with the result that a 
defendant can compel a plaintiff suing in a name not his own 
to amend. ‘If he does not do so, ”’ concludes the learned 
author, ‘‘ and the matter proceeds to trial, it is submitted that 
the misnomer can then be amended, and that in no circum- 
stances could the misnomer affect the substantive judgment 
which the court is called upon to pronounce.” The appeal 
was accordingly allowed. . 

In Wilkinson v. Barking Corporation (1948) K.B. 
ante, p. 205, the grounds on which the plaintiff failed 7 
limine in his action for a declaration that he was entitled to 
a certain superannuation allowance were that the court had 
no jurisdiction to decide the question of entitlement, having 
regard to the terms of s. 35 of the Local Government 
Superannuation Act, 1937. That Act lays down a procedure 
to decide entitlement culminating in a final decision of a 
Minister. What is interesting for our present purpose is that 
the plaintiff sought to escape from the fatal result of the 
defendants’ plea based on this section (which had been 
ordered to be tried as a preliminary issue of law) by means of a 
contention that the defendants had, in entering an uncondi- 
tion appearance, submitted to the court's jurisdiction and 
could not be heard to challenge it. The Court of Appeal 
rejected this argument as based on a confusion between two 
distinct kinds of jurisdiction. Though the court might by 
statute lack jurisdiction to deal with a particular matter, 
yet it had jurisdiction to decide whether or not-it had the 
ultimate jurisdiction. By entering an — unconditional 
appearance a litigant submits only to the initial jurisdiction. 
Wilkinson's case is, of course, very far from saying that a 
conditional appearance under protest to the jurisdiction is 
never necessary or proper. A common example of its correct 
use is in the case where a defendant served out of the jurisdic- 
tion desires to challenge the grounds on which the plaintiff has 
procured from the court an exercise of its discretion to grant 
leave for service of the writ. 1.F. J. 
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INDEMNITY AGAINST CRIME 


THE case of Askey v. Golden Wine Co., Ltd., and Others (1948), 
92 Sor. J. 411, reveals a truly lamentable state of affairs 
all too common in the years 1943 and 1944 when, as 
Denning, J., judicially recognised, “‘ intoxicating liquor was 
in short supply and there was a great demand for it.’’ But it 
also raises again the vexed question of a convicted person’s 
right to recover indemnity or damages in respect of the 
consequences of his own crime. 

Few will question the decision reached on the facts of the 
case by Denning, J., who dismissed the plaintiff's action 
but refused to give costs to the defendants with the terse 
words: “ They, too, will not get any assistance from this 
court.” 

The Golden Wine Company was run by three obscure 
persons, O, J and G. In a ramshackle factory in the East 
End they made and bottled a liquid which purported to be a 
cocktail. The plaintiff, A, supplied labels with the seductive 
titles ““ Red Lady” and “ Paradise’”’ and bought from the 
company large quantities of their concoction which he adver- 
tised and sold to retailers as a full-strength cocktail. One 
must record, sadly, that it was a great success despite the fact 
that, as subsequent events established, it contained methylated 
spirit. Later, the company and J and G were convicted of 
offences against the Food and Drugs Act, 1938. J was fined 
and given twelve months’ imprisonment, G was fined and given 
three months. O was convicted of a customs offence only and 
fined. J and G in due course went to gaol but had the 
opportunity of assuring A that their convictions had nothing 
to do with the drink they manufactured for him. A happily 
accepted this assurance and continued to buy and distribute 
the alleged cocktail while O, equally happily, continued to 
run the business and supply him. In 1945, however, A was 
himself convicted of a variety of offences under the Food and 
Drugs Act in connection with his “ cocktails ’’ and was 
fined £316 15s. and £83 costs. In the result he was also compelled 
to refund to his retailers some £1,700 in respect of the stock on 
their hands which they returned to him. A then sued the 
company, O, J and G, for the amount both of his fine and costs 
and of the reparation he had made to his customers. He 
got nothing. And the defendants got no costs. 

What are the principles involved ? 

It seems clear that a distinction must be drawn between 
the penalty imposed on a person by a criminal court, whether 
it be a fine or imprisonment, and the other liabilities which 
that person may incur as a result of the act which gave rise 
to his prosecution. ; 

As regards the penalty itself, Denning, J., in the Golden 
Wine case, has said: “It is, | think, a principle of our law 
that the punishment inflicted by a criminal court is personal 
to the offender, and that the civil courts will not entertain 
an action by the offender to recover an indemnity against the 
consequences of that punishment.” The punishment is 
fixed having regard to the personal responsibility of the offender 
and the necessity for deterring him and others from doing the 
same thing again. This follows the views expressed by 
Lord Lyndhurst in Colburn v. Patmore (1834), 1 Cr. M. & R. 73, 
and by Rowlatt, J.,in Leslie, Ltd. v. Reliable Advertising Agency 
(1915) 1 K.B. 652. In the latter case (involving a conviction 
of a moneylender for knowingly causing a circular to be sent 
to an infant) Rowlatt, J., thought that a law which imposed a 
punishment, as opposed to compensation, would be defeated 
by the punishment being passed on to another and also thought 
that it was not material to consider whether the crime com- 
mitted was one of absolute liability, or one involving mens rea 
or based on personal negligence. The question, he thought, 
was simply whether the fine was punitive. 

It must be remembered that in the Golden Wine case the 
plaintiff's crime was not one of absolute liability. If he 
could have proved that he had used all due diligence and that 
he had no reason to believe that the liquid was contaminated 
he would have had a defence to the charges (Food and Drugs 
Act, 1938, ss. 83, 84 and 86). He did not prove this. And 
Denning, J., expressly found that he was guilty of gross 


negligence. Is the position the same if the accused has been 
convicted of an offence of absolute liablity, with no criminal 
mind, no failure to take care, and no “ imputation of wrong- 
doing ’’ in the popular sense ? Denning, J., did not take the 
point expressly, but his language seems to indicate that he 
thought it would make no difference ; Rowlatt, J., expressly 
thought it immaterial; Kennedy, J., in Burrows v. Rhodes 
and Jameson '1899) 1 Q.B. 816 (involving an offence against 
the Foreign Enlistment Act, 1870), expressed the contrary 


= 


opinion, but in none of these cases was the point relevant to | 


the decision. In Crage v. Fry (1903), 67 J.P. 240 (offence of 
absolute liability in respect of tinned fish unfit for human 
consumption), the plaintiff recovered from the defendant, on 
a warranty of soundness, the costs he had been ordered 
to pay and his own costs of defence, but not the fine imposed. 
In Cointat v. Myham (1913) 2 K.B. 220 (absolute liability for 
bad meat) the plaintiff recovered both costs and fine from the 
defendant who had supplied him and on whose skill and 
judgment he had relied, but the judgment was set aside on 
appeal on another ground, and met with the formidable 
disapproval of Scrutton, L.J., in a later case. In neither 
case, moreover, was the point of public policy taken—that 
the objects of the punishment would be nullified if the offender 
could recover the amount of his fine and costs (or damages in 
respect of his imprisonment) from another by process of the 
civil courts. 

The result seems to be that the views of Rowlatt, J., 
referred to above, may be taken as a correct statement of the 
law to-day and (pace Halsbary, vol. 10, p. 118) that a person 
convicted of a crime, whether he had a guilty mind or not, 
can never (in the absence of statutory provision) recover the 
fine imposed on him, nor damages for his imprisonment, nor 
the costs he was ordered to pay, nor his own costs. Nor can 
he recover damages for injury to his reputation by reason of 
the conviction. 

That the basis of the refusal to permit recovery of indemnity 
against a punishment is public policy and not remoteness of 
damage is clear, and there seems to be no objection to the 
decision in Proops v. Chaplin (1920), 37 T.L.R. 112, where the 
plaintiff recovered the costs of defending a summons, for 
selling whisky above the maximum price, which was dismissed. 

But what of the convicted person’s liability to compensate 
third parties? If A does an act which renders him civilly 
liable to B and A has prima facie a cause of action against C, 
on a contract to indemnify him, or for breach of contract by 
C, or for the tort, of deceit or negligence, will the fact that 
A’s act amounts also to a crime, for which he is convicted and 
punished, prevent him from recovering from C? Is there 
any rule of public policy to prevent his recovering, or is it 
merely a question of remoteness of damage ? 

Clearly if there is an agreement between C and A that A 
shall commit a crime then both C and A are guilty of the crime 
of conspiracy, the agreement is illegal and A has no remedy 
against C. 

But where this is not so the position seems unsettled and 
the answer must be, in brains trust language, that it all depends 
on the particular crime committed. The distinction between 
a crime of absolute liability and one dependent on guilty 
knowledge will apparently be relevant and so will the difference 
between crimes of deliberate intent and those of recklessness 
and negligence. 

In the Golden Wine case, it must be remembered, Denning, J., 
refused to allow the plaintiff to recover the money he had 
been compelled to repay to his customers, not on the short 
ground that his act of selling to them was a crime but because 
his liability to repay was due to his own criminality, not 
in the sense of a positively wicked mind, but in the sense of a 
grossly negligent one. Although he found that the plaintiff 
was not a party to the conspiracy to commit a crime which 
existed between the defendants, he did find him to have been 
reckless in his distribution of the contaminated liquor, which 
was a crime of such a character that he was not entitled to 
reparation. 
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That such a result will not always follow is clear from the 
decisions in Tinline v. White Cross Insurance Co. [1921] 


3 K.B. 327, and James v. British General Insurance Co. [1927] 
2 K.B. 311, that an assured can recover indemnity in respect 


SOLICITORS’ 





JOURNAL [Vol. 92] 519 
of his liability to third parties, under a policy of motor 
insurance, although the claim against him arises out of an act 
amounting to the felony of manslaughter. It is hoped to deal 
further with this aspect of the problem in a later article. 9 


TRUSTEES AND DISTRIBUTION OF CAPITAL PROFITS 


WHEN a company makes a payment to its shareholders of 
cash representing a capital profit, or the appreciation of capital 
assets, as distinct from a trading profit, it might at first sight 
seem that, in cases where shares are held by trustees of settled 
funds, such a payment, not being subject to income tax, should 
be treated as capital rather than income of the trust. But 
modern decisions of the court have settled this problem 
decisively in the contrary sense, and it appears that in all 
normal cases the person entitled to the income of the trust 
fund takes the benefit of such a distribution. 

The first clear modern decision was that of Eve, J., in 
Re Bates [1928] Ch. 682, where a testator’s trustees held shares 
in two steam trawler companies. Each company sold some 
of its trawlers at prices above their values as shown in its 
balance sheet, and paid out to its shareholders the capital 
profit thus realised. In the case of one company the proposal 
to make the payment was announced by the secretary in a 
circular to the shareholders which contained the statement : 
“It must be clearly understood that this is neither a dividend 
nor a bonus, but is a capital distribution and therefore not 
liable to income tax or super tax.’”’ It appears that the 
payment by the other company was made on similar terms. 
Eve, J., however, had no hesitation in holding that, not- 
withstanding the nature of the payment and the statement in 
the company’s circular, the cash received by the trustees was 
payable to the life tenant as income. 

This decision was soon after approved by the Privy Council 
in Hill v. Permanent Trustee Company of New South Wales 
(1930] A.C. 720, where the distribution in question was also 
held to be in principle trust income. The case concerned an 
Australian sheep-farming company which, being about to go 
into liquidation, paid out to its shareholders a sum representing 
a profit on the sale of breeding stock. It is true that the 
payment was described as a dividend, and there appears to 
have been some question as to whether it might not be regarded 
as the distribution of a trading profit or one arising from the 
company’s business, but the circular relating to the payment 
stated “that the dividend is being paid out of the profits 
from the sale of the breeding stock, being assets of the 
company not required for purposes of resale at a profit and 
that it is free of income tax.” This question was anyhow 
regarded as immaterial for the purposes of the decision, and 
the case is important for the clear exposition by Lord Russell 
of Killowen, at pp. 730-732, of the principles to be applied. 
The two most vital points emphasised by him were: (a) that 
“a limited company not in liquidation can make no payment 
by way of return of capital to its shareholders except as a 
step in an authorised reduction of capital. Any other pay- 
ment made by it by means of which it parts with money to its 
shareholders must and can only be made by way of dividing 
profits’; and (b) that moneys so paid to a shareholder who 
is a trustee will prima facie belong to the person entitled to the 
income of the trust estate. No statement by the company or 
its officers that such payments are capital or are to be treated 
as capital can have any effect on the rights of beneficiaries 
under a trust instrument. Lord Russell also pointed out that 
the well-known case of Bouch v. Sproule (1887), 12 App. Cas. 
385, relating to the power of a company to decide whether 
profits are to be capitalised “‘is not an authority which touches a 
case in which a company parts with money to its shareholders.” 

While the general principle was thus clearly laid down a 
question was later raised, in the case of Re Ward {1936} 
Ch. 704, as to whether a particular provision in a company’s 
articles, as distinct from a mere statement by the company or 
its officers, could have the effect of making the distribution of 
a capital profit attributable to corpus and not income of a 
trust fund. Here the trustees of a testator’s will held shares 


in a steamship company, one of whose articles provided in 
effect that the company in general meeting might at anytime 
resolve that surplus moneys representing the realisation of 
capital assets should be distributed amongst the members 
“on the footing that they receive the same as capital.” 
A surplus having arisen from the realisation of certain capital 
assets, it was duly resolved by the company to distribute the 
same in accordance with the terms of the article. On the 
trustees applying for the court’s directions as to how the 
payment so realised was to be treated, Clauson, J., as he then 
was, held that the special provision in the articles sufficed 
to distinguish the case from Hill v. Permanent Trustee Co., 
supra, and that the payment should be treated as capital in 
the hands of the trustees. 

The authority of Re Ward appears, however, to have been 
virtually removed by the recent decision of the Court of 
Appeal in Re Doughty (1947] Ch. 263. In this case the 
residuary estate of a testator included shares in a company 
whose articles contained a clause enabling it to distribute 
“any surplus capital moneys or capital profits ’’ among its 
members “‘ by way of capital distribution.’’ Roxburgh, J., 
in the court below, treated this clause as having the same effect 
as that in Re Ward, so that a payment made in pursuance 
of it, representing a capital profit, became capital in the hands 
of the trustees. But the Court of Appeal decided that the 
clause could have no such effect and that the payment must be 
treated as income on the principles laid down in Re Bates, 
supra, and Hill v. Permanent Trustee Co., supra. All the 
members of the court, while considering that the clause might 
be distinguishable from that at issue in Re Ward, expressed 
disapproval of the decision in that case. 

It seems, therefore, that trustees may safely treat as income 
of the trust any payment by a company (not in liquidation) 
described as being made in respect of a capital profit, in spite 
of any statement by the company or any provision in its 
articles as to the payment being treated as capital in the hands 
of the shareholder. This is, of course, subject to the proviso 
that there is nothing in the trust instrument which would 
require the payment to be capitalised and no special circum- 
stance which would put the trustees on*inquiry as to the 
validity of the distribution under the general law or the 
articles. On the latter point a technical difficulty may arise 
where the relevant clause in the company’s articles provides 
that “‘ no dividend shall be paid except out of the profits of 
the company arising from the business of the company.” 
There is a distinction between profits of the company in 
general and profits arising from the business of the company, 
as was pointed out by Farwell, L.J., in Re Spanish Prospecting 
Company [1911] 1 Ch. 92, at p. 106, and this distinction was 
referred to in Wall v. London & Provincial Trust {1920} 
1 Ch. 45, though not essential for the decision there. 
Generally, it seems, capital profits will not come properly 
within the description “arising from the business of the 
company,’’ so that their distribution would be prohibited by 
an article limiting the payment of dividends to such profits ; 
and each of the companies involved in Re Bates and Hill v. 
Permanent Trustee Co., before making the distribution in 
question, passed a special resolution deleting such limiting 
words from the relevant article. In the latter case the 
propriety of the trustees’ action in voting for the resolution, 
they having a large interest in the company, was questioned 
but not decided. This technical point is thus of some 
importance, and trustees who wish to act strictly would be 
well advised, before making over to the life tenant a payment 
received in respect of a capital profit, to verify that there is 
no limiting provision in the company’s articles which would 
make the distribution invalid. H.B.W. 
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THE FINANCE ACT, 1948—I 


Directors’ Expenses 

Sections 38 to 46 of the Finance Act, 1948, provide for 
the assessment on the recipient of benefits, expenses and 
allowances paid by a company to its directors and certain 
employees if they are “ not otherwise chargeable to income 
tax as income of that director or employee.’’ The purpose 
of this legislation is to prevent evasion of tax by a company 
paying expenses allowances and granting benefits in kind 
to directors and employees. 

The new provisions extend the scope of r. 1 of Sched. E, 
which provides that tax is to be charged on every person 
having an office or employment “in respect of all salaries, 
fees, wages, perquisites or profits whatsoever therefrom for 
the year of assessment.” Although the scope of the charging 
section is widened by the Finance Act, 1948, a Sched. E 
taxpayer's right to claim a deduction in respect of expenses 
wholly, exclusively and necessarily incurred in the performance 
of the duties of his employment is unaffeoted. 

The new provisions do not affect the great majority of 
taxpayers assessed under Sched. E. The only persons 
affected are (a) all directors of companies, and (/) such 
employees as are in receipt of emoluments at the rate of 
{2,000 a year or more. It should be noted that the income 
limit of £2,000 does not apply to directors of a company, 
so that all directors are within the scope of the proposals. 

Section 38 deals with expenses allowances paid by a body 
corporate to a director or employee or put at the disposal of a 
director or employee. Subject to the income limit for 
employees already referred to, such expenses will in future 


be included in the Sched. E assessment, subject to the right 


pays no rent or the rent is less than the net Sched. A, it is the 
net Sched. A assessment which determines the amount to be 
treated as expenses of the director or employee. Where an 
asset continues to belong to the company, and it is used as 
benefits in kind to directors or employees, and the asset 
is not premises assessable under Sched. A, the company 
is deemed to incur annual expense equal to the annual value 
of the use of the asset. If, however, the company pays 
rent or hire for the asset, this will be left out of account. 

Section 41 defines “director,” ‘‘employment”’ and 
‘employments to which this Part of this Act applies.’” The 
term “ director ”’ is defined in wide terms and includes “ any 
person in accordance with whose directions or instructions the 
directors . . . are accustomed to act.’’ A person giving advice 
to directors in a professional capacity will not be deemed to 
be a director. As already indicated at the beginning of this 
article, the expression ‘‘ employments to which this Part of 
this Act applies’’ means employments the emoluments of 
which before deduction of expenses are at the rate of £2,000 
a yeal or more. 

Where a person is employed in several employments 
by the same company, the remuneration received from all 
such employments must be aggregated when deciding whether 
the employee is in receipt of remuneration amounting to 
£2,000 per annum. Where, however, a person is employed 
by several companies, each employment must be considered 
separately, unless such companies are all under the conttol 
of another company. 

The new provisions will not apply where (a) the company 
does not carry on a trade and in addition its functions 
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of the person concerned to claim a deduction for expenses 40 not consist wholly or mainly in the holding of investments, 
legitimately falling within r. 9 of Sched. E. or (b) the company carries on a school or other educational 
Section 39 provides that benefits in kind have also to be establishment. Any body corporate established for charitable , 
taken into account. These include living or other accommo-  PUTPoses only is also excluded. 1 
dation, entertainment, domestic or other services or other Section 42 states that if a body corporate furnishes to the 
benefits or facilities provided by a body corporate for any Inspector of Taxes a statement of expenses paid and the 
of its directors or employees. But there will be no charge Inspector is satisfied that there would be no liability the t 
where a director or employee himself is provided by a company Inspector can agree that the provisions of the Finance Act, e 
in any of its business premises with living accommodation, 1948, on expenses allowances need not operate. ( 
supplies or services used by him solely in performing his Section 43 gives the Inland Revenue extended powers t 
duties. Further, the section does not apply to an expense for obtaining information as to remuneration and expenses | * 
incurred by a body corporate in the provision of living of directors. ( 
accommodation for an employee (there is a distinction made . ee ee oe oie ad ON e 
here between a director a an employee) in part of any of its “a anne 0 “a — — se iggp ogg ‘ivi apply eager | f 
business premises which include living accommodation if the se : _— oy" 4 mit ; ae - ce ries ” ee. ae 
employee is required by the terms of his employment to ee ee ee d 
reside in the accommodation and either the accommodation The Special Contribution I 
is provided in accordance with a practice which, since before ; fi - - h 
the beginning of the twenty years ending with the passing Part V of the Finance Act, 1948, comprising ss. 47 to 71, n 
of the 1948 Act, has commonly prevailed in trades of the Contains the provisions relating to the special contribution. n 
class in question as respects employees of the class in question,”’ his is the impost introduced in this year s Budget which the is 
or it is necessary, ‘‘ in the case of trades of the class in question, Chancellor described as a “ once and for all” levy. S 
that employees of the class in question should reside on The special contribution is chargeable at a graduated f tl 
premises of the class in question.”” This provision does not rate in the case of an individual whose total income exceeded | € 
apply where the employee is a director of the company or of | £2,000 for 1947-48, and whose aggregate investment income | 3 
any other company over which the first has control. for that year exceeded £250. The rate of charge is graduated, 0 
Where meals are provided for the staff generally in a Net as in the case of sur-tax by reference to total income, b 
canteen, the provision of meals for directors or employees but by reference to the aggregate investment income of the | ir 
affected by this new legislation will not be subject to tax. individual. The rates at which the contribution is levied | at 
Section 40 deals with valuation of benefits in kind. An te as follows: - 
expense incurred by a company in the acquisition or pro- For every 4 of > s. d.§ ° 
duction of an asset which remains its own property is not the first £250 of the excess of a person's aggregate : 
caught by the new legislation. Where benefits in kind take investment income for the year 1947-48 “ 
the form of a transfer of the property in any asset of the over £250 .* a ty es sis 208 * 
company, and, since the acquisition or production, the asset the next £500 of the excess . . o 4 08 % 
has been used or depreciated, the company will be deemed to the next £1,000 of the excess . . . 6 OF 
have incurred expense equal to the value of the asset at the the next £3,000 of the excess... .. . 8 0 f : 
time of the transfer. Where a company is assessable under the remainder . . . + -- 10 OF = 
Sched. A in respect of any premises the whole or part of which Relief is afforded to a person whose total income does not | oe 
is made available by it as living or other accommodation for greatly exceed £2,000, in that the limit of liability is the - 
any of its directors or employees, and either the company excess of his total income over that amount. 7 
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Total income for the purpose of the special contribution 
may be defined (with only minor modifications) as the income 
ascertained for sur-tax purposes for the year 1947-48. 

Where a person who, during the whole or part of 1947-48, 
was a working director of a private company, which was not 
an investment company, received income from share capital, 
such income will not be treated as investment income except 
in so far as it exceeds the greater of two amounts computed 
as follows :— 

(1) £2,000 for a full year or a reduced proportionate 
amount where he was a working director for less than 
a year, or 

(2) £15,000 reduced proportionately on a time basis 
as in (1), or 15 per cent. of the profits of the company, 
whichever is the lesser, divided by the number of working 
directors during the period in which he was a working 
director. 

The contribution is due and payable on Ist January, 1949, 
but where it is not assessed until a later date the contribution 
will be deemed to be due and payable on the day following 
that on which the assessment is signed and allowed. Interest 
will be charged at 2 per cent. per annum from Ist January, 
1949, to the date of payment, whether assessed or not on 
Ist January, 1949. This interest will be allowed as a deduction 
from total income for sur-tax. 

Where the special contribution is paid before the due 
date, interest will be allowed. This interest is calculated at 
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2 per cent. per annum from the date of payment to Ist January, 
1949, on an amount which, together with the interest, will 
amount to the contribution due on Ist January, 1949. 

The special contribution is to be assessed and charged 
by the Special Commissioners, and income tax returns are to 
be available to the Special Commissioners for this purpose. 

There are special provisions, which we shall deal with 
in another article, for the recovery of the special contribution 
from trustees and from companies in respect of which a 
direction in relation to sur-tax has been made under s. 21 
of the Finance Act, 1922. 

The total incomes of husband and wife are aggregated 
for the purposes of the special contribution as they are for 
income tax and sur-tax. There is provision for claiming 
separate assessment of husband and wife as regards the special 
contribution, but no financial advantage accrues from 
claiming separate assessment : the total incomes and invest- 
ment incomes are aggregated and the liability is apportioned 
in the ratio that their individual investment incomes bear to the 
joint aggregate investment incomes. 

The Special Contribution Regulations, 1948 (5.1. 1948 
No. 2029), which deal with procedure, are printed at p. 529, 
They specify the manner in’ which are 
to be made and in which information as to the charge to 
contribution is to be given; appeal procedure; and_ the 
machinery of collection and repayment of contribution and 
interest thereon. B. 


assessments 


ACCEPTANCE OF RENT AND WAIVER 


“ But he’s accepted my rent and therefore surely I’m safe 
and he can’t get me out.’’ How frequently the practitioner 
hears these words or something like them. The first action 
of many landlords (usually even before consulting their legal 
advisers) when they begin to consider proceedings against a 
tenant is to refuse to accept rent. This is often quite 
unnecessary and it is plainly against the interests of both 
parties for a tenant to run up a large debt to his landlord 
unless it is unavoidable. The purpose of this article is to 
examine the effect of acceptance of rent and to see in what 
circumstances it does operate as a waiver of any right of action 
the landlord may have so as to form a bar to proceedings 
against the tenant. It is proposed first to consider the effect 
of acceptance of rent upon a prior notice to quit and then the 
effect of acceptance of rent upon a landlord’s right of action 
for forfeiture for breach of covenant. 

At common law a good notice to quit always operates to 
determine a periodic tenancy, but subsequent action of the 
parties may operate to grant a new tenancy, so that the tenant 
has a right to remain in possession, the result being that the 
notice to quit appears to have been nullified or waived. “ In 
my opinion the law is now well settled that, where a tenancy 
is determined by a notice to quit, it is not revived by anything 
short of a new tenancy, and in order to create a new tenancy 
there must be an express or implied agreement to that 
effect ’’ (Denning, J., in Lowenthal v. Vanhoute [1947) K.B. 
342, at p. 345). It would seem, however, that it is a matter 
of law that where rent is offered by the tenant and accepted 
by the landlord an agreement for a new tenancy is to be 
implied (see Scrutton, L.J., in Grav v. Spyer {1922} 2 Ch. 22, 
at p. 35 et seg.). And this is even the case where the landlord 
has purported to receive the money, not as rent, but on account 
of something else. In Hartell v. Blackler {1920} 2 K.B. 161, 
a tenant whose tenancy had been determined by notice to 
quit wrote to his lessor enclosing money as and for rent 
accrued due since the expiry of the notice. The lessor sent 
on the letter and enclosure to her solicitor, who replied, 
“ Our client does not recognise you as her tenant and we will 
retain the money for the time being on account of use and 
occupation of her premises but not as rent.’”’ It was held that, 
notwithstanding the terms of that letter, the acceptance and 
retention of the money operated as a waiver of the notice and 
a recognition of the tenancy. Some doubts have been 


expressed as to whether Hartell v. Blackler is still good law, 
but from the judgment of Bailhache and Sankey, JJ., it is 
quite plain that they were dealing with the question of waiver 
without considering the effect of the Rent Restrictions Acts, 
and though it will be seen later that this decision has not been 
followed in Rent Act cases it is submitted that it is still an 
authority where the Rent Acts do not apply (see Swan v. 
Latham, “‘ Estates Gazette Digest,’’ 1944, p. 200). The 
common-law position certainly seems to be that acceptance 
of rent after notice to quit creates a new tenancy, a new 
agreement being implied from the acts of the parties in 
tendering and accepting rent. 

In cases where the Rent and Mortgage Restrictions Acts 
apply, the notice to quit brings to an end the contractual 
tenancy, but then the so-called “statutory tenancy ” 
commences and the landlord still has no right to possession 
except in accordance with the Rent Acts. Under these Acts 
the tenant is under a duty to pay rent and the landlord is 
entitled to receive it, and if the common-law rule applied 
it would mean that no landlord could accept rent after serving 
a notice to quit without creating a new contractual tenancy, 
so that the application of the common-law rule would clearly 
be inconsistent with the Rent Restrictions Acts. This was 
settled at an early stage in the history of the Rent Acts by 
Davies v. Bristow and Penrhos College v. Butler (reported 
together in [1920] 3 K.B. 428), and the same principle was 
applied in Shuter v. Hersh [1922| 1 K.B. 438, where it was 
held that, where the contractual tenancy has once been 
determined by notice to quit, there is no need, merely because 
rent has been accepted by the landlord, to serve a fresh notice 
to quit before raising the rent to the extent permitted by the 
Acts. A similar argument is seen in Morrison v. Jacobs 
1945] K.B. 577, where it was held that in the case of a 
‘ protected tenant ” holding over at the expiration of a lease 
the mere fact that the landlord accepts rent after the expira- 
tion of the contractual tenancy affords no evidence that he has 
consented to a new contractual tenancy. ~ At common law, 
if at the expiration of a tenancy a landlord has acquired a 
right to claim possession against his tenant and instead of 
exercising that right he allows him to remain in the house and 
accepts rent from him as before, the parties by their conduct 
may, with reason, be held to have entered into a new contract 
or demise. But the essential factor in those circumstances 
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is that the landlord voluntarily abstains from turning the 
tenant out. When the tenant remains in possession, not by 
reason of any such abstention by the landlord, but because 
the Rent and Mortgage Restrictions Acts deprive the landlord 
of his former power of eviction, no such inference can properly 
be drawn”’ (per MacKinnon, L.J., in Morrison v. Jacobs, 
supra, at p. 582). It has been argued that s. 16 (3) of the 
Increase of Rent, etc., Restrictions Act, 1920, which decrees 
that the acceptance of rent by the landlord for a period not 
exceeding three months is not to prejudice any right he may 
have to possession, suggests that the common-law rule should 
apply after the expiration of three months, but it is now quite 
clear that even apart from this section there is no waiver 
where the Rent Acts apply, whether the acceptance was for a 
period exceeding three months or not (see Shuter v. Hersh, 
supra, and London Labourers’ Dwelling Society v. James, 
“Estates Gazette Digest,” 1941, p. 66). 


At common law it is well settled that acceptance of rent by a 
landlord with knowledge of a breach of covenant or condition 
of the tenancy that would give him a right of action for 
forfeiture has the effect of a waiver of the forfeiture. Such an 
acceptance operates as a matter of law to waive all rights of 
action for forfeiture known to the landlord, even though he 
has protested against such waiver (Croft v. Lumley (1858), 
27 L.J.Q.B. 321 (H.L.); and see ‘‘ Woodfall,”’ 24th ed., p. 926). 
And this very strict principle was more recently applied by 
the Privy Council in R. v. Paulson [1921] 1 A.C. 271. In 
that case the Crown had granted a mining lease of land in 
Canada, the lessee covenanting to commence mining operations 
in one year, and to work a mine within two years, and there- 
after continuously, unless excused by the Minister; the 
lease also provided that no waiver of any breach should take 
effect unless expressed in writing, and that if the lessee 
failed to perform any covenant therein contained which had 
not been waived, the Minister might cancel the lease. The 
lessee did not commence mining operations, but down to 
July, 1909, the time was periodically extended and the rent, 
which was paid annually in advance, accepted; in July, 1909, 
the lessee paid a year’s rent, and it was accepted conditionally 
pending a decision upon an application of the lessee for a 
further extension of time. In September, 1909, the Minister 
wrote to the lessee’s solicitors stating that the lease had been 
cancelled and that the year’s rent would be returned. It 
was held that despite the provisions in the lease regarding 
waiver the Crown had elected to treat the lease as subsisting 
and could not cancel it. “‘ The presence in a lease or ¢ontract 
of a provision requiring a waiver to be expressed in writing 
does not render inapplicable the principle established ”’ 
(per Lord Atkinson in R. v. Paulson, supra, at p. 283). The 
common-law rule is therefore a very strict one, and it is not 
to be avoided by accepting the rent tendered with special 
reservations, or even by inserting special provisions in a 
lease. 

In cases where the Rent Restrictions Acts are applicable 
the question of accepting rent with knowledge of the breach 
was considered first in relation to the words “lawfully 
sublet ’’ in s. 15 (3) of the 1920 Act. In Norman v. Simpson 
[1946] K.B. 158 a tenant in breach of the term of the 
tenancy sublet controlled premises without obtaining the 
consent of his landlord. The landlord continued to accept 
rent with knowledge of the breach, and when the tenant 
gave up possession the subtenant claimed that he was entitled 
to remain in the premises as a statutory tenant. The Court 
of Appeal held that the premises were not “ lawfully sublet ”’ 
if the head lessor had a subsisting right of re-entry when the 
head tenancy determined, and as at that time the landlord 
had waived the forfeiture by accepting rent with knowledge 
of the breach the subtenant was entitled to the protection of 
the Acts. The decision appeared to indicate that the 
common-law principles regarding waiver of a forfeiture 
applied with equal strictness to Rent Act cases, and it was 
followed in Watson v. Saunders-Roe, Ltd. [1947] K.B. 437 
and in Wright v, Arnold [1947] K.B. 280, though it should 
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be remembered that in none of these cases was it necessary 
for the court to consider whether the common-law rules 
regarding waiver applied in toto to a statutory tenancy. 
In Oak Property Co., Ltd. v. Chapman [1947] K.B. 886 the 
question did arise and the Court of Appeal conceded that the 
common-law principle is not applicable in all its strictness 
to a statutory tenancy. The landlord of a statutory tenant 
has no right to avoid the tenancy except by invoking the 
jurisdiction of the court, and therefore the acceptance of 
rent by a landlord after knowledge of a non-continuing 
breach of covenant by a tenant entitling the landlord to go 
to the court is not so unequivocal an act of affirmation of the 
tenancy as acceptance of rent from a contractual tenant. 
But it is pointed out that both landlords and tenants have for 
many years come to regard acceptance of rent as indicating 
an intention to affirm a tenancy, and it would seem hard 
indeed to say that a landlord can accept rent for a long 
period, knowing full well that a breach has been committed 
and thereby inducing the tenant to believe that he has 
acquiesced in the breach, and then suddenly take 
proceedings to turn the tenant out after a long period of 
apparent acquiescence. The lords justices of the Court of 
Appeal clearly had this in mind in the conclusion to which 
they came: . we think that the question whether 
in any case the acceptance of rent by the landlord is an 
unequivocal act of affirmance of the tenancy is a question 
of fact for the judge to determine in the circumstances of the 
case, and if he decides that question of fact affirmatively, 
then the ordinary legal consequences would prima facie 
follow. Thus, we are strongly inclined to think that the 
strict common-law rule in regard to a qualified acceptance 
of rent is not applicable to a statutory tenancy, and that a 
qualified acceptance of rent is not necessarily fatal to the 
landlord’s right to seek an order for possession. As at 
present advised we think the fair rule is that a landlord who 
has acquired full knowledge of a non-continuing breach of 
covenant by a statutory tenant entitling him to invoke the 
court’s jurisdiction should be entitled thereafter to receive 
rent, and should not by reason of such receipt be held to have 
waived the breach, provided that he makes it clear to the 
tenant at the time, or before the receipt, that his receipt is 
without prejudice to his right to go to the court, and provided 
that he issues his summons for possession within such time 
as, having regard to all the circumstances of the case, the 
court hearing the summons regards as_ reasonable ”’ 
(Somervell, L.J., reading the judgment of the court in Oak 
Property Co., Ltd. v. Chapman, supra, at p. 899). This is a 
very clear statement of the position, and it is plain that the 
result of accepting rent with knowledge of a breach in a 
case where the Rent Acts apply may differ widely from the 
position at common law. Waiver in such circumstances 
does not follow as a matter of law, but is a question of fact 
in each case, and the landlord does not lose his right of action 
by a qualified acceptance. On hearing of the breach, he can 
say, ‘I will accept your rent for the time being, but it is 
without prejudice to my right to take action against you to 
turn you out.” If then he decides to take action, he must 
do so within a reasonable time, and there is no objection to 
his accepting rent right up to the hearing if he wishes to do 
so. It is only if by his conduct he induces the tenant to 
believe that he has acquiesced in the breach, or if he lulls 
him into a sense of security by not taking action within a 
reasonable period, that the common-law principles regarding 
waiver follow. Breaches of covenant are often discovered 
in the first instance by rent collectors who are acting as 
agents for the landlord, and by giving a qualified acceptance 
of the rent upon the slightest suspicion that a breach has 
occurred they can clearly preserve the landlord’s rights in the 
matter and gain time for the breach to be investigated and for 
a decision to be made as to whether advantage shall be taken 
of it or not. Ifa landlord is not his own rent collector he may 
be well advised to give instructions on these lines to his 
agents who collect the rent for him. 
H. W.S. 
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When testators ask 
your advice.... 


Please remember 


St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £...ccccernnnnn free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and is not being taken over under the National 
Health Service. 


For further particulars write to 


SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 9-11 Park Crescent, London, W.1 





St. Dunstan's is registered in accordance with the National Assistance Act, 1948 








N.I.D. NEEDS YOUR 
HELP .. 
to pass on to others ! 


The N.I.D. brings to a national focus all 
aspects of welfare and charitable work for 
the hard of hearing, the deaf, and the 
deaf and dumb. It exposes exploitation, 
administers homes and hostels. It 
publishes books, pamphlets, and its own 
monthly illustrated magazine, ‘The 
Silent World.” 

Please remember, if you have clients in- 
terested in the Deaf and their well-being, 
that the Institute is supported entirely by 
voluntary contributions and will be 
grateful for gifts or legacies. 


National Institute 
for the Deaf 


PRESIDENT : THE DUKE OF MONTROSE 


105 GOWER STREET, LONDON, W.C.1 
Tel : EUSton 4796 
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SIMPLE TWO-WAY 
INTERCOMMUNICATION FOR 
AS LITTLE AS Id. PER DAY 


Here at last is truly inexpensive intercommunication for office or 
home. The Two-Way Talkie saves time, steps and energy. Simple 
—no mains—nothing to plug in. Two instruments complete with 
batteries and 20 feet of wire. Press switch to talk, release to listen. 
Effortless two-way conversation up to distance of 500 feet. All 
British made. Guaranteed mechanically for one year. Uses standard 
U2 torch batteries. Can be extended to 4 stations. The Two-Way 
Talkie costs only nine and a half guineas COMPLETE. This amount 
spread over a conservatively estimated working life of ten years 
during which period battery replacement costs will only amount to 
£2, works out at a total cost of less than a penny a day. Send in 
the coupon to-day. 


TWO-WAY TALKIE LTD. 


NELTIC HOUSE, CHARTERIS ROAD, LONDON, N.4 
Telephone: ARChway 4651 





Please send descriptive literature on the Two-Way Talkie, 
without obligation. 


Name___. 
Address 


County... 
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THE TOWN AND COUNTRY PLANNING ACT, 1947, 
AND THE SALE OF LAND—IV 


Ir will often be convenient, and sometimes essential, for 
special conditions to be inserted in the contract as a precaution 
against the many matters which may arise under the Act. 

It is impossible within the limits of space at my disposal to 
suggest forms which will cover every possible contingency, 
and the draft clauses given here are framed with reference to 
matters which, for the most part, must be revealed and 
provided against if the vendor is to escape liability. These 
suggested clauses are not, of course, intended to be used 
together, and for that reason the order in which they are set 
out follows the order in which the Act deals with the points 
covered by the clauses, and in actual use a more logical order 
should be adopted. Many suitable modifications will suggest 
themselves in adapting the clauses to the circumstances of 
the case in hand. 

1. It shall be assumed without proof that the use of the 
premises at the date hereof as | describe the use) is the permitted 
use for the purposes of the Town and Country Planning Act, 
1947, and no objection or requisition shall be taken or made 
concerning the same. 

[Note.—This clause affords complete protection to the 
vendor should the purchaser discover after contract that the 
use which he had in mind is not the permitted use, and that 
he may become liable to pay a development charge (among 
other inconveniences) if he wishes to put the premises to the 
desired use. In a simple case, where the use is apparent on 
inspection (e.g., use as a dwelling-house) this clause is not 
likely to depreciate the value ; but on a sale, e.g., of industrial 
premises by auction, its insertion will deserve very careful 
consideration. The clause is not recommended merely for the 
purpose of shutting out some possibly inconvenient inquiries. | 

2. If before the completion of the sale the vendor shall be 
put to any expense in complying with any notice affecting the 
premises served under s. 23 of the Town and Country Planning 
Act, 1947, ‘either before or after the date hereof) after the 
date hereof} the purchaser shall on or before the completion 
of the sale repay to the vendor the amount so expended 
(with interest thereon at the rate of £ — per cent. per annum 
from the date when any such expense was incurred) and in 
so far as anything required by any such notice to be done shall 
not have been done before the completion of the sale the 
purchaser shall covenant to indemnify the vendor in respect 
thereof. 

| Note.---If an enforcement notice has been served before the 
date of the contract it may be convenient to schedule its terms 
and to provide specifically for the incidence or apportionment 
of the pecuniary liability resulting therefrom: cf. form 
No. 4, below, which, however, refers to compensation pro- 
visions not applicable in the case of an enforcement notice. 
As to the effect of notices served under s. 23, orders made 
under s. 26 and analogous matters arising under the Act on 
vendor-purchaser relations, it is submitted that the principles 
of such cases as Re Allen and Driscoll’s Contract |1909) 
2 Ch. 226, and Re Farrer and Gilbert's Contract {1914)| 1 Ch. 125, 
would apply. | 

3. The premises are sold and shall be conveyed subject to 
an agreement made the |date| between { parties) under s. 25 
of the Town and Country Planning Act, 1947, restricting or 
regulating the development or use of the premises. A copy 
of the said agreement may be inspected at the offices of the 
vendor’s solicitors at {address} during the usual hours of 
business and whether he inspects the same or not the purchaser 
shall be deemed to purchase with full notice thereof, and no 
objection or requisition shall be taken or made concerning 
the same. 

{Note-—Compare form of inquiry to be addressed to the 
local planning authority, No. 6, ante, p. 510, and form of 
preliminary inquiry, No. 7, ante, p. 495, and notes thereto.| 

4. (i) The premises are sold and shall be conveyed subject 
to an order dated the made under s. 26 of 


the Town and Country Planning Act, 1947, short particulars 
whereof are set forth in the schedule hereto. 

(ii) The purchaser shall covenant to (do anything which may 
at the date of the completion of the sale require to be done to} 
comply with the requirements of the said order at his own 
expense and to indemnify the vendor against all costs, claims 
or demands due or to become due by reason of the said order, 
but in that event any compensation which may become 
payable under s. 27 of the said Act shall belong to the 
purchaser absolutely and the vendor shall covenant to do 
anything necessary or requisite on the part of the vendor to be 
done (if so required in writing by the purchaser and at the 
purchaser's expense) to enforce or support the payment of any 
such compensation to the purchaser. 

Note.—Compare form of inquiry to local planning authority, 
No. 7, and note thereto, ante, p. 510. It is impossible to say 
whether a clause in this form is likely to deter a purchaser until 
it is known how compensation under s. 27 will be assessed in 
practice. The owner of premises in respect of which an order 
is made under s. 26 is in a better position than an owner on 
whom an enforcement notice is served under s. 23 not only 
because he may receive compensation, but also because he 
will be at liberty to serve a purchase notice on the local 
authority: s. 27 (3). But service of a purchase notice will 
disentitle the owner to compensation: s. 27 (4).] 

5. The premises are sold and shall be conveyed subject to a 
notice dated the and served on the vendor by 
the ‘local planning authority) under s. 33 of the Town and 
Country Planning Act, 1947 (short particulars whereof are 
set forth in the schedule hereto), and in so far as anything 
required by such notice shall not have been done before the 
completion of the sale the purchaser shall covenant to do all 
such things as may be requisite or necessary to comply with 
the requirements of such notice and to indemnify the vendor 
against all costs, claims or demands arising by reason of such 
notice after the completion of the sale. 

6. The premises are sold and shall be conveyed subject to a 
charge made the date] {short particulars whereof are set forth 
in the schedule hereto) [under which the principal sum of 
f with interest thereon at { per cent. per annum is 
now secured] and the purchaser shall covenant to indemnify 
the vendor against all claims for principal money, interest or 
costs now due on to become due under such charge [and in 
that event the amount now owing on the said charge shall be 
allowed as a deduction on the purchase price hereby agreed 
to be paid). 

Note.—In the normal way a development charge will be 
levied as a single capital payment and will become payable 
by the applicant for permission to develop personally, but a 
development charge may become payable by instalments 
(s. 71 (1)), and the Central Land Board are empowered to 
require security for the amount of the development charge, 
either by way of a charge on the applicant’s interest in the land 
or otherwise (s. 71 (2) (b)). If such a charge is made it will 
become a charge (presumably by way of legal mortgage) 
to secure the payment of the amount owing to the Board 
by way of development charge, a circumstance which involves 
the use of the word “ charge ” in two distinct meanings in a 
single context. The use of the phrase “ development 
charge "’ as a portmanteau expression signifying a charge on 
land to secure payment of a development charge proper may 
be convenient, but is to be deprecated: it can only lead to 
confusion. 

The Central Land Board have announced as a matter of 
policy that they will not normally secure payment of develop- 
ment charges by a charge on the applicant’s interest in the 
land, but such a charge may also be made under s. 74 (2) to 
secure payment of a development charge where development is 
carried out in contravention of Pt. VII of the Act, i.e., before 
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the amount of the development charge has been determined. 
A charge on land made under s. 74 (2) is deemed to be a land 
charge of Class A, and for the purpose of enforcing such a charge 
the Board are to have the remedies and powers of mortgagees 
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by deed having powers of sale and lease and of appointing a 
receiver (s. 74 (5)). 

The desirability of certain further special conditions will 
be discussed next week. “ABC” 


FURNISHED LETTINGS: RECOVERY OF 


“EXCESS 


THERE was a time when mention of s. 9 (1) of the Increase of 
Rent, etc., Restrictions Act, 1920, was apt to provoke mirth. 
As amended by the Act of 1923 and applied to “* new control ” 
by the Act of 1939, it runs: “‘ Where any person lets, or has, 
since the beginning of {1st September, 1939}, let any dwelling- 
house to which this Act applies, or any part thereof, at a 
rent which includes payment in respect of the use of furniture, 
and it is proved to the satisfaction of the county court on the 
application of the tenant that the rent charged is yielding or 
will yield to the landlord a profit in excess of the normal 
profit as hereinafter defined, the court may order that the rent, 
so far as it exceeds such sum as would yield such normal profit, 
shall be irrecoverable, and that the amount of any payment 
of rent in excess of such sum which may have been paid in 
respect of any period after [2nd September, 1939], shall be 
repaid to the tenant.”” The next subsection defines “ normal 
profit ’’ as the profit which might reasonably have been 
expected from a similar letting in the year ending on 
lst September, 1939. 

Strictly interpreted, the enactment would have a very 
limited application indeed, proviso (i) to s. 12 (2) of the 
self-same statute excluding any dwelling-house bona fide let 
at arent which includes payments in respect of use of furniture. 
However, it has been generally agreed that effect must be 
given to intention by reading ‘‘ to which this Act applies ”’ 
as ‘‘ to which this Act would apply at a rent which includes ”’, 
etc. But the main difficulty was that of proving what is 
required to be proved with regard to “ profit ’: what is the 
profit yielded by a rent ? The only authority in which the 
section was considered, before the passing of the Furnished 
Houses (Rent Control) Act, 1946, and the cases to which I 
will come presently, was that of Truss v. Olivier (1924), 
40 T.L.R. 588, in which a landlord appealed against a judg- 
ment fixing 12s. 6d. a week as against the {1 2s. 6d. reserved. 
“Tt was not clear how the 12s. 6d. was arrived at,” said 
Bailhache, J., ‘“‘ and it was probably a rough-and-ready figure 
estimated after hearing the evidence on both sides. This 
was a question of fact, and the county court judge has not 
misdirected himself on principle. The correct principle to 
apply was to find out the normal profit produced from the 
furnished letting in 1914 |the then criterion] ; then to estimate 
what rent would produce that profit when the case was 
heard—this would be considerably higher owing to increased 
expenses . . .”. Il respectfully suggest that “ the furnished 
letting in 1914” was intended to be “such a furnished 
letting in 1914’ ; but at all events the Divisional Court seems 
to have declined to lay down what elements are to be considered 
in computing profit in the case of furnished lettings, and the 
same applies to such authority as we have on the question of 
‘extortionate profit ’’, which is made the subject of criminal 
proceedings by the next section. 

Partly because of this difficulty, and partly because of 
the absence of security of tenure, few tenants availed them- 
selves of the right conferred by s. 9 (1) of the 1920 Act. But 
the enactment of the Furnished Houses (Rent Control) 
Act, 1946, providing for reduction of rent to what is reasonable 
and for a three months’ extension (unless otherwise ordered), 
and not providing for recovery of any rent previously paid or 
due, seems to have stimulated some tenants to explore the 
possibilities of s.9 (1) of the Act of 1920. Atall events, in June 
and July of the present year alone the Court of Appeal has on 
three occasions had before it a problem arising out of the 
subsection or at any rate one unlikely to have arisen but for 
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the 1946 Act, namely, in Bowness v. O'Dwyer, in Roppel v. 
Bennett, Same v. Davies and Another, and in Riordanv. Minchin 
(1948), 92 Sor. J. 391, 470 and 470 respectively. 

Bowness v. O'Dwyer was referred to in the ‘ Notebook ” 
(92 Sor. J. 386) in another connection ; as illustrating, in 
point of time, the meaning of “ let ”’ in the expression “ bona 
fide let at a rent which includes payments in respect of 
furniture.” Indeed, nothing turned on the interpretation of 
s. 9 (1), but the case is worth mentioning as an instance of 
the phenomenon. What happened was that a rent of £1 10s. 
a week was reduced to 8s. a week by the local rent tribunal. 
Thereupon, the tenant took proceedings in the local county 
court under s. 9 (1), where the judge held that 13s. 6d. was the 
answer, ordering repayment of excess previously paid. This 
brings home to us that the criterion is not the same, or is at 
all events not expressed in the same way, in the two statutes. 
The Furnished Houses (Rent Control) Act, 1946, does not 
concern itself with the question of profit as such, being content 
to authorise the tribunal to reduce the rent “‘ to such sum as 
they may in all the circumstances think reasonable ”’ (s. 2 (2)). 
What facts are relevant circumstances is a question on which 
we have as yet no authority, and tribunals rarely if ever 
divulge how they have thought when they have thought a sum 
reasonable. There is nothing to indicate whether a lessor 
who is a good business man is expected to let equivalent 
accommodation at a smaller profit than one who is not. 
But the particulars which tribunals are entitled to demand 
under s. 2 (1), and under r. 11 and Sched. I of the Furnished 
Houses (Rent Control) Regulations, 1946, include information 
about how the lessor, if owner, became such, and when and 
at what price ; and, if not owner, of the rent he is paying. 

In Roppel v. Bennett the rent of a furnished room had been 
reduced by the tribunal from £1 3s. to 14s. a week, and when 
the landlord brought an action for possession the tenant 
counter-claimed under s. 9 (1). In answer to the counter- 
claim, the plaintiff pleaded that the tenant was, in effect, not 
in a position to complain, as when it was brought she was 
paying 14s. a week, i.e., that she could not show that “ the 
rent charged’’ was yielding a profit in excess of the normal 
profit. The argument was supported by referring to s. 7 
of the 1946 Act : ss. 9 and 10 of the 1920 Act shall not apply 
as regards the rent charged for any house or part of a house 
entered in the register under the provisions of the 1946 Act 
in respect of any period subsequent to such registration. 
The ingenious suggestion was that as that meant the rent as 
reduced the tenant had exhausted all remedies. The county 
court judge rejected this, and the Court of Appeal upheld 
him. The same point arose in the other cases heard together 
with this one, and that raised in Riordan v. Minchin was 
somewhat similar: the tenant took s. 9 (1) proceedings after 
reduction of the rent by the tribunal from {1 10s. to 10s. 6d. 
a week, but also after he had been successfully sued for 
possession and evicted. The county court judge held that 
as he was after the date of the eviction neither a contractual 
nor a statutory tenant, he had no locus stand1, the proceedings 
having to be “ on the application of the tenant.’’ The appeal 
was allowed. After all, if one could be ‘ landlord”’ of a 
house which has never been let (for the decontrol purposes 
of the Rent, etc., Restrictions Act, 1923, s. 2 (1): Lloyd v. 
Cook, etc. {1929} 1 K.B. 103 (C.A.)), why should one not be 
tenant of a house which one has ceased to hold ? 

In Roppel v. Bennett it seems to have been either assumed or 
decided that the recoverable excess was, or was to be measured 
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by, the amount of the reduction, and in Riordan v. Minchin 
the case was not remitted. It is possible that the landlords 
concerned were willing to agree to treat the amounts as equal, 
unlike the landlord in Bowness v. O’Dwyer, in which, as 
mentioned, the tribunal thought that 8s. a week was in all the 
circumstances reasonable, but the judge found that 13s. 6d. 
represented such sum as would yield such normal profit as 
the 1939 Act allows. 

Two other points are worth mentioning: one concerns 
scope, the other limitation. I mentioned that a degree of 
liberality is called for when interpreting the ‘‘ dwelling-house 
to which this Act applies ”’ of s. 9 (1): it must mean lettings 


1215 AND 


MIXED feelings will be aroused in the breasts of those who study 
the Statute Law Revision Act, 1948, which received the Royal 
Assent on 30th July. At first sight it might seem that there 
could be nothing but welcome for a measure describing itself as 
“An Act for ... repealing Enactments which have ceased to be 
in force or have become unnecessary...’ Amid the present 
spate of original, delegated and sub-delegated legislation many 
lawyers will have been tempted by the italicised words to hope 
that parliamentary time may be found for the extension on the 
largest possible scale of the laudable practice adumbrated by the 
quoted title. But consideration of the Schedules to the Act 
affords a further example of the extinction of the glow of 
romance by the cold water of austerity. 

By s. 1 the enactments.described in Sched. I are (with certain 
savings) repealed. In this terse phraseology the Statute Book is 
cleared of some of its most picturesque associations with our 
long and colourful history. Who can read unmoved of the repeal 
of the Statute 7 Edw. 2, which for 600 years has proclaimed : 
“that no one be molested for the death of Piers de Gavaston ”’ 
and later (with fine impartiality) ‘‘ that none be molested for the 
return of Piers de Gavaston’’ ? Why has it become necessary, 
after an almost equal lapse of time, to repeal 14 Edw. 3, Stat. 3, 
with its proud boast—‘‘ The Realm and People of England never 
shall be subject to the Kings of England as Kings of France ”’ ? 
How can practitioners be expected to advise on a subject which, 
after nearly five centuries, has been thrown into confusion by 
the repeal of the Statute 1 Ric. 3, c. 6, intituled: “‘ An Act for 
tryall of matters in Courtes of Pypowder held in fayres’”’ ? 
Even worse things may come of injudicious meddling with 
7 Hen. 7, c. 4: “‘ An Act that the challenge called Riens deyns 
le gard be noe challenge’ ; the recent repeal must surely result 
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LOOKING BACK 


On September 18, 1872, Frank Lockwood, not yet eight months 
called to the Bar, wrote an amusing letter from No. 1 Hare Court, 
in the Temple: “ It is an off-day. We are resting on our legal 
oars after a prolonged and determined struggle yesterday. 
Know that near our native hamlet is the level of Hatfield Chase, 
whereon are numerous drains. Our drain (speaking from the 
Corporation of Hatfield Chase point of view) we have stopped for 
our own purposes. Consequently the adjacent lands have been 
flooded, are flooded and will continue to be flooded. The landed 
gentry wish us to remove our dam, saying that if we don’t they 
won’t be worth a damn. We answer that we don’t care a damn. 
This interesting case has been simmering in the courts since 1820. 
The landed gentry got a verdict in their favour at the last Lincoln 
Assizes but find themselves little better off, as we have appealed 

Yesterday an application was made to the judge to order 
our dam to be removed. In the absence of Mellor, I donned my 
forensic armour and did battle for the Corporation. After two 
hours’ hard fighting we adjourned for a week ; in the meantime 
the floods may rise and the winds blow. The farmers yelled 
with rage when they heard that the dam had got a week’s respite 

It is pretty wanton sport, the cream of the joke being that 
the dam is no good to us or to anybody else and we have no real 
objection to urge against its removal, excepting that such a 
measure would be informal and contrary to the law as laid down 
some hundred years ago by an old gentleman who never heard 
of a steam engine.” 

VIGOROUS YEARS 

Mr. Justice HuMPHREYS, senior judge of the King’s Bench 
Division, with twenty years’ service behind him and now in his 
eighty-second year, has been dispelling rumours of his approaching 
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of properties which are, by virtue of their rateable value, 
within the scope of the statute. Many “ lessees,’ as the 
Furnished Houses (Rent Control) Act, 1946, calls them, of 
accommodation within that enactment are not tenants but 
licensees, the qualification being a grant of the right to occupy 
as a residence a house or part of a house, etc. (s. 2 (1)). I do 
not think that these, though entitled to a reduction of “ rent,”’ 
could apply under s. 9 (1) of the 1920 Act. As to limitation, 
the joint effect of s. 14 (1) of the Act, s. 8 (2) of the 
1923 Act, and s. 7 (6) of that of 1938, is to make the period 
two years. 


R.B. 


ALL THAT 


in the restoration of the said challenge to its full status quo 
ante, with what disastrous effects upon the security of the 
Realm, who would dare to say ? 

But let us leave these historic allusions and come to matters 
nearer home. The fabric of the new National Health Services 
cannot long remain unimpaired by the repeal of the Statute of 
1513 (5 Hen. 8, c. 6): ‘‘ An Acte that Surgeons be discharged 
of Constableshipe and other thinges,”’ or of s. 3 of the Act of 1523 
(14 & 15 Hen. 8, c. 5): ‘‘ An Acte concernyng Phisicions.”’ 
And, with the imminent approach of a rainy autumn, what have 
the lawyers of Lincoln’s Inn to say to the repeal of 25 Hen. 8, c. 8: 
“An Acte for pavying of Holburne’’? Could not the recent 
lengthy debates and harsh controversy in both Houses, on the 
subject of British Nationality legislation, have been avoided by 
preserving 33 Hen. 8, c. 25: ‘‘ An Acte for the making free and 
to putt in the nature off mere Englisshmen certayne children 
begotten and born byyonde the sea’’? And why, during the 
debates on the Town and Country Planning Bill, 1947, did 
Parliament fail to consider the adaptation of 35 Hen. 8, c. 4: 
“An Acte touchinge the repayringe and amendinge of certain 
decayed Houses and tenements as well in Englande as in Wales ”’ ? 

One thing, at all events, is clear—history repeats itself. A 
theme which still finds its echoes to-day is stated and recurs 
throughout the Hanoverian period with most monotonous 
insistence, as witness the following example (1 Geo. 2, Stat. 2, 
c. 22): ‘‘ An Act to explain the Acts... for continuing the Duty 
of two Pennies Scots on every Pint of Ale . . . sold in the City of 
Edinburgh.”’ In those polite times it was deemed necessary at 
least ‘‘ to explain’ so harsh and tyrannical an innovation. No 


explanations are vouchsafed to-day. 
Oe Oe 


YESTERDAY 


retirement by taking charge of the criminal appeal work in 
vacation. It is delightful to find such animation and vigour in 
one born within the cheerful sound of Bow Bells as long ago as 
1867, before the age of the petrol fume and the tooting horn 
had altered our standards of physical exertion. His stamina 
then certainly gave promise of unusual staying power. One 
of his favourite expeditions in youth was from London to a 
cousin’s at Bray-on-Thames for an afternoon’s punting and 
sculling. The journey was accomplished on a ‘‘ penny-farthing ” 
bicycle—the sort with the big wheel in front and the small wheel 
behind—along uneven roads which gave full value to the hardness 
of the saddle and the smallness of the tyres. The total of sixty 
miles covered in this way made a good prelude and epilogue to 
the water sports on the river. The son of a solicitor, the future 
judge had his first taste of law in his father’s office and, after the 
family home was moved to Paddington, he used to ride City-wards 
on his cycle. Of his Oxford Street transits he has written : 
“The traffic on the road was heavy and I had some narrow 
escapes from disaster, but a horse is an intelligent animal, not 
easily upset even by a boy clasping him round the neck in a 
vain endeavour to avoid falling off his 54-inch wheel.” 


AN EARLY MEMORY 
But there were other things besides horses and “‘ penny-farthings’”’ 
in those days. 
form the background of some of the earlier experiences of the 
future criminal judge, after his call to the Bar in 1889. It is one 








There were railways well established and these | 


of the best stories in his book of reminiscences, ‘‘Criminal Days.” | 


The dark, crowded, smoke-filled stations on the Metropolitan | 


Railway were the happy hunting ground of pickpockets, who took 
full advantage of the general pandemonium ; 
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September 18, 1948 THE 
blowing and the portérs banging to the doors of the trains 
as they steamed out all added to the confusion. The pickpockets 
when they appeared at London Sessions were generally defended 
by a member of the Bar named Thorne Cole, an enormous man 
with a loud, raucous voice, who always relied on the difficulties 
of identification in the circumstances. He would remind the 
jury of the general confusion, illustrating it by stamping on the 
ground, knocking a book or two off the dock and imitating the 
waving of the guard’s flag and the blowing of his whistle. He 
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would then give a representation of the exit of the train. “ With 
a large book held in both hands he would bang repeatedly on the 
desk in front of him with, at first, intervals of a second or so, 
rapidly lessening as the train was supposed to be gathering speed.” 
The judge, Sir Peter Edlin, would protest in vain, ‘ Pray, pray, 
Mr. Thorne Cole, spare us.’’ Thorne Cole would be shouting and 
everyone in court roaring with laughter till with a final whistle 
he would subside and leave the judge tosum up. Alas that there 
are no such entertainments to-day ! 





NOTES OF CASES 
HOUSE OF LORDS 
INCOME TAX: ASSETS SOLD PAID FOR IN SHARES 


Gold Coast Selection Trust, Ltd. v. Humphrey (Inspector 
of Taxes) 


Viscount Simon, Lord Uthwatt, Lord du Parcq and 
Lord Oaksey. 14th July, 1948 

Appeals by the Inspector of Taxes and the taxpaying company 
from decisions of the Court of Appeal. 

The company carried on the business of exploiting gold-mining 
concessions in the Gold Coast Colony. They acquired concessions 
over land considered likely to yield gold, and, after the necessary 
preliminary exploiting, if further development appeared likely 
to result in the production of gold, they transferred the concessions 
to a company whose business it then became to work the con- 
cessions and market any gold produced. The transferees were 
public companies and the consideration for each transfer was an 
issue to the appellant company of fully paid-up shares in the 
transferee company. Such shares, called ‘‘ vendor shares,”’ 
were of a par value equal to the price named in the agreement 
of sale of the concessions. The two questions requiring decision 
were (1) whether those transactions could be treated as contri- 
buting to the appellant company’s annual profits or gains accruing 
to the company within the accounting years in which the trans- 
actions were respectively effected; and, if so, (2) whether the 
profits or gains were rightly computed by treating the vendor 
shares as of par value in all cases. The Court of Appeal affirmed 
Wrottesley, J.’s decision of these matters. The House took time 
for consider=.tion, ‘ 

Viscount Simon—the other noble lords concurring—said 
that the company argued that the General Commissioners were 
wrong in proceeding on the assumption that a block of shares 
must be valued at {x because they were allotted to the company 
as the agreed method of satisfying a consideration of {v. Where, 
as here, a trader in the course of his trade received a new and 
valuable asset, not being money, as the result of sale or exchange, 
that asset, for the purpose of calculating annual profits or gains 
accruing to him from his trade, should be valued as at the end of 
the accounting period in which it was received, even though it 
was neither realised nor realisable until Jater. The value was a 
question of fact to be decided by the Commissioners on the 
evidence before them. With regard to the second question, the 
correct conclusion was not a figure of valuation inevitably 
forced on the Commissioners by the terms of the agreement of 
transfer taken alone, but was a question of fact to be answered 
after taking into account the relevant circumstances at the time 
of the transaction. While the company failed on the first point, 
the matter must be remitted to the Commissioners to reconsider 
the proper value to be placed on the shares. Appeals allowed. 

APPEARANCES: Siy Cyril Radcliffe, WK.C., and Heyworth 
Valbot (Birkbeck, Julius, Edwards & Coburn) ; Sir Frank Soskice, 
K.C, (S.-G.), J. H. Stamp and Hills (Solicitor of Inland Revenue). 


[Reported by R. C. Catburn, Esq., Barrister-at-Law.} 


TAX: EXPENSES OF APPEAL AGAINST 
ASSESSMENT 
Smith’s Potato Estates, Ltd. v. Bolland (Inspector of Taxes) 
Smith’s Potato Crisps (1929), Ltd. v. Inland Revenue 
Commissioners 


Viscount Simon, Lord Porter, Lord Simonds, Lord Normand 
and Lord Oaksey. 14th July, 1948 

Appeals from the Court of Appeal. 

The appellant company in the second appeal carried on the 
business of manufacturing and selling “ potato crisps.’’ The 
appellants in the first appeal were a subsidiary company formed 
in 1936 to buy an estate intended to ensure to the parent company 
its supply of potatoes. The estate had for many years been 
managed by one Young, whom both companies considered it 
essential to their success to retain in their service. In consequence 


INCOME 


his remuneration had been increased by them until, in the year 
ending 31st March, 1941, it amounted to £6,486, made up of 
salary £1,500, bonus 450 and commission /4,936, In 1942 the 
Inland Revenue Commissioners decided under s. 32 of the 
Finance Act, 1940, that, in computing the profits of the estates 
company for the accounting period ending on 31st March, 1941, 
for the purposes of excess profits tax, no deduction should be 
allowed in respect of Young’s remuneration in excess of £3,500. 
The directors of the estates company knew that, if deduction of 
any part of his remuneration were disallowed for the next or any 
subsequent accounting period, they would have a right of recovery 
against him under s. 34 (1) of the Act of 1940, which, in the 
interests of the shareholders in the parent company, they might 
be bound to enforce. The directors also took the view that if 
the Commissioners’ decision were allowed to stand for the period 
in question it would be almost impossible to resist a similas 
disallowance in future periods. Therefore, in view of the value 
of Young to them, both companies considered it vital to appeal 
to the Board of Referees, and did so successfully, at a cost to the 
estates company of 4/622, which, it was now claimed, was 
deductible, for assessment purposes, as a disbursement “ wholly 
- » « lad out for the purposes of trade ’’ within the 
meaning of r. 3 (a) of the Cases I and II Rules of Sched. D to the 
Income Tax Act, 1918. The estates company appealed in respect 
of an income tax, and the parent company in respect of an excess 
profits tax, assessment. Atkinson, J., reversing the Special 
Commissioners, decided in favour of the companies, The Court 
of Appeal reversed him, and the companies now appealed, ‘The 
House took time for consideration. 

Viscount Simon and LorbD OAKSEY 
opinions, 

Lorp PortER, Lorp Simonvs and Lorp NorMAND held that 
expenditure incurred in order to ascertain the amount of income 
tax or excess profits tax payable was incurred, at any rate in 
part, in order to distribute the correct amount of tax and not 
in order to earn profits. It was, therefore, not deductible. 
Appeals dismissed. 

APPEARANCES : Grant, KX.C.,and Tribe (Warren, Murton & Co.) ; 
Sir Frank Soskice, K.C. (S.-G.), and Hills (Solicitor of Inland 
Revenue). 


delivered dissenting 


sarrister-at-Law. 
° 


INCOME TAX: EXPENSES OF SECURING REDUCTION OF 
E.P.T. LIABILITY 
Rushden Heel Co., Ltd. v. Keene (Inspector of Taxes) 
Same v. Inland Revenue Commissioners 
Viscount Simon, Lord Porter, Lord Simonds, Lord Normand 
and Lord Oaksey. 14th July, 1948 

Appeals from the Court of Appeal. 

The appellants were a private limited company. ‘The principal 
shareholder in the company transferred to each of two sons, 
without consideration, enough shares to give him more than 
one-twentieth of the whole share capital of the company. ‘That 
enabled the company to make a claim to the Inland Kevenue 
Commissioners that each son, as well as the father, was a working 
proprietor of the business and that it was entitled accordingly, 
in computing its standard profits for excess profits tax purposes, 
to an allowance of £1,500 in respect of each (s. 13 (2) of the 
Finance (No. 2) Act, 1939, as amended by s. 31 (1) of the Finance 
Act, 1940). The effect would be to increase the company’s 
figure of standard profits from £1,500 to £4,500 for the material 
chargeable accounting periods, and thus to reduce pro tanto 
its liability to excess profits tax. Acting under s. 35 of the 
Finance Act, 1941, the Inland Kevenue Commissioners, being 
of opinion that the transfers of shares to the sons had been 
effected mainly for the purpose of avoiding or reducing liability 
to excess profits tax, made a direction that, that being so, and 
so long as the circumstances remained the same, the company’s 
liability to excess profits tax should be computed on the basis 
that the sons were not working proprictors, The company 
succeeded in having the direction discharged by the Special 
Commissioners, and incurred in so doing expenditure which they 


Reported by R. C. CaALburN, Esq., 
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sought to deduct for income tax and excess profits tax purposes 
as being an expense incurred “for the purposes of trade ”’ 
(Income Tax Act, 1918, Sched. D, Cases I and II, r. 3 (a)). 
The Income Tax General Commissioners disallowed the deduction. 
Atkinson, J., reversed their decision but was reversed by the 
Court of Appeal. The company now appealed on both matters. 
The House took time for consideration. 

The House unanimously held that the case fell within Smith’s 
Potato Estates, Ltd. v. Bolland, ante p.527, and that the deduction 
could not, therefore, be allowed. Appeals dismissed. 

APPEARANCES : Tucker, K.C., and John Clements (Scott & Son) ; 
Hills (Siv Frank Soskice, K.C. (S.-G.), with him) (Solicitor of 


Inland Revenue). 
Reported by R. C. CaLBurn, Esy., Barrister-at-Law 


COURT OF APPEAL 
ALLEGED GESTATION PERIOD OF 349 DAYS 
Hadlum v. Hadlum 
Tucker, Bucknill and Somervell, L.J J. 

Appeal from Judge Topham, K.C., 
commissioner. 

The appellant husband petitioned for divorce on the ground 
of his wife’s alleged adultery, which he sought to establish through 
the fact that she had given birth to a child 349 days after he had 
last seen her before he left for abroad on military service. He 
was continuously abroad for more than that period. The 
commissioner dismissed the petition, and the husband now 
appealed. 

Tucker, L.J.—BuckNiILL and SOMERVELL, L.JJ., agreeing— 
said that the principles applicable had been laid down by Lord 
Birkenhead in Gaskill v. Gaskill [1921| P. 425, where the corres- 
ponding period was 331 days. In Wood v. Wood {1947} P. 103, 
the period was 346 days, which the Divisional Court had refused 
to take as conclusive against the wife. In both cases, as here, 
there was no other evidence of adultery. Here there was medical 
evidence that a period of gestation of 349 days was not an 
impossibility. There was nothing here sufficient to lead the court 
to reject that evidence, and the petition must fail. Appeal 
dismissed. 

APPEARANCES: Faeburn, K.C., and B. A. Harwood (Services 
Divorce Department, The Law Society); Montagu, K.C., and 
Seymour Collins (Blyth, Dutton, Wright & Bennett, for A. C. 
Kingswell, Gosport). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law 


DIVORCE : 


8th July, 1948 


sitting as a divorce 


BURST TYRE: RES IPSA LOQUITUR EVIDENCE: 
TRANSCRIPT OF EARLIER HEARING 
* Barkway v. South Wales Transport Co., Ltd. 
Scott, Bucknill and Asquith, L.JJ. 9th July, 1948 

Appeal from Sellers, J. 

A motor omnibus belonging to the defendant company 
overturned owing to the bursting of a tyre which had previously 
sustained an impact fracture. In 1943 a passenger injured in the 
accident unsuccessfully sued the company for damages before 
Lewis, J. A tyre tester employed by the defendants gave 
evidence on their behalf in that action. The plaintiff in the 
present action was the widow of a passenger killed in the same 
accident. The tyre tester had meanwhile died. At the hearing, 
views expressed by him during the trial of the former action were 
put to a witness in cross-examination by counsel for the defen- 
dants, though neither side applied to have the transcript of the 
tyre tester’s evidence admitted as evidence in the present action. 
During the hearing of the appeal the plaintiff's counsel applied 
that the transcript should now be admitted in evidence. 

The court held unanimously that the doctrine of ves ipsa 
loquituy applied to the case. Scotr and Asguitu, L.JJ., held 
that the defendants were not negligent in fact, while BUCKNILL, 
L.J., dissenting, was for dismissing the appeal because in his 
opinion the defendants had failed to rebut the presumption of 
negligence. 

AsguitnH, L.J., on the question of evidence said—Scott and 
BuckniLi, L.JJ., agreeing—that the reporter who made the 
transcript did not satisfy the condition in s. 1 (1) (i) (6) of the 
Evidence Act, 1938, that the information in question must be 
“ supplied to him.”” The tyre tester’s evidence was supplied to the 
court, not to him. Edmonds v. Edmonds {1947| P. 67; 91 
Sot. J. 248, was in that respect distinguishable, the information 
there being supplied to a person taking evidence on commission. 
The transcript must, further, be rejected under s. 1 (3) because 
the tyre tester was a “ person interested,’”’ his reputation as a 
tyre tester being involved, and as he had an interest in his 
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employers’ winning the action. Evidence rejected. Appeal 
allowed. 

APPEARANCES: H. FE. Davies, K.C., Platts-Mills and Stephen 


Phillips (Berrymans, for D. Brinley Morris, Llanelly); Fox- 
Andrews, K.C., and Gerwyn Thomas (Stanley & Co., for 
D. H. Clarke, Swansea). 
* Reporter’s note : For another decision on the meaning of ‘* person interested "’ in s. 1 (3 
of the Evidence Act, 1938, see Bain v. Moss Hutchinson Line, Lid., infra. 

Reported by R. C. Catsurn, Esq., Barrister-at-Law. 


KING’S BENCH DIVISION 
EVIDENCE: ‘“ PERSON INTERESTED ” 
* Bain v. Moss Hutchinson Line, Ltd. 
Birkett, J. 29th June, 1948 

Action (reported only on a point of evidence). 

The plaintiff brought this action against the defendants in 
respect of the death of her husband in a fire on board a ship 
belonging to them of which he was the purser. She alleged that 
her husband was exposed to undue risk because the defendants 
failed to provide a proper and safe system of working (a) in 
that the night watchman was not properly instructed in his duties, 
there was no proper system of fire alarm and there had been 
no fire-drill on board for a long time; (6) in that there was 
failure to provide proper fire-fighting appliances. The defendants 
sought to admit under s. 1 (2) of the Evidence Act, 1938, state- 
ments made after writ issued in the form of signed proofs by the 
master and the second and third officers of the ship, who were 
overseas and beyond the range of practicable recall. By s. 1 (3) 
of the Act “‘ Nothing . . . shall render admissible as evidence any 
statement by a person interested at a time when proceedings 
were pending . . . involving a dispute as to any fact which the 
statement might tend to establish.” 

BikKETT, J., said that Friend v. Wallman [1946] K.B. 493; 
90 SoL. J. 478, was the only case in which the Court of Appeal 
had considered the words “ person interested’”’ in s. 1 (3). 
Somervell, L.J., there said that “ interested ’’ meant personally 
interested in the result of the proceedings. He (BIRKETT, J.) 
could not accept the view advanced here that it meant financially 
interested. In The Atlantic and the Baltyk (1946), 90 Sot. J. 503 ; 
62 T.L.R. 461, a collision case, Bucknill, L.J., held a master, 
engineers and a look-out man not to be persons interested. 
A master, mate or engineer at fault might possibly have his 
certificate cancelled under s. 470 (1) of the Merchant Shipping 
Act, 1894. In his (BrrkeETT, J.’s) opinion, the master and officers 
in the present case were persons interested in the result of the 


action because of its nature and the allegations made. The | 


evidence must be rejected. 

APPEARANCES: Gvradwell (Field, Roscoe & Co., for Neville, 
Piercy & Co., Liverpool) ; Berryman, K.C., and Salter Nichols 
(Botterell & Roche). 


* Reporter's note : For another decision on the meaning of ‘‘ person interested ” in s. 1 
of the Evidence Act, 1938, see Barkway v. South Wales Transport Co., Ltd., supra. 


Reported by R. C 


PROBATE, DIVORCE AND ADMIRALTY 
BANNS OF MARRIAGE: “ TRUE” NAME 
Dancer v. Dancer 

Ist July, 1948 


CALBURN, Esq., Barrister-at-Law. 


Ormerod, J. 

Wife’s petition for divorce. 
The wife alleged cruelty and adultery. The husband, by his 
answer, sought a decree of nullity on the ground that there had 
been no due publication of the banns of the marriage in com- 
pliance with ss. 7 and 22 of the Marriage Act, 1823. The wife 
was the legitimate child, born in 1904, of parents called Knight, 
who later became estranged. 
in the name of Jessamine Knight. 
old, her mother formed an association with one Roberts, by whom 
she had five children and with whom she lived until his death 
in 1921. The wife did not learn until she was aged sixteen years 
that her surname was Knight, for she had always, since the age 
of three, used the name of Roberts. Before she married the 
husband in 1924, she told him that her real name was Knight. 
The vicar advised the parties to have the banns called in the 


name of Roberts, not in order to conceal the fact that her true q 


name was Knight, but in order to avoid misleading the public, 
who would not know who she was under the name of Knight. 
OrMEROD, J., said that, while by s. 22 of the Act of 1923 the 
marriage would be null and void if the parties knowingly and 
wilfully intermarried without ‘‘ due publication ” of the banns, 
as the wife had furnished for the purposes of banns the name 
Roberts for the express purpose of avoiding public misconception, 
it could not be said that there had not been “‘ due publication ” 


She was registered and christened F 
When she was three years f 
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of the banns. In all the cases cited in which a name other than 
the real name of one of the parties had been given there had 
been some element of concealment, absent here : see Chipchase v. 
Chipchase [1939] P. 391; [1942] P. 37; Small v. Small (1923), 
67 Sox. J. 277; Tooth v. Barrow (1854), 1 Ecc. & Add. 371; 
and Wormald v. Neale (1868), 19 L.T. 93. Finally, the name 
Knight had been ‘overridden by the use of other names... 
generally accredited ’’ (per Sir William Scott (1818), 2 Hag. 
Con. 238, at p. 254). Therefore the wife had given her “ true ”’ 
name within the meaning of s. 7 of the Act of 1823. Decree nisi 
granted to the wife on the merits. 

APPEARANCES: T. S. Pedler (J. 
Fairweather (Duthie, Hart & Duthie). 

[Reported by R. C. Ca_surn, Esq., Barrister-at-Law.] 
COURT OF CRIMINAL APPEAL 
PRISONER’S OFFENSIVE REMARK: INCREASE 
OF SENTENCE 
R. v. Aston 

Lord Goddard, C.J., Birkett and Pritchard, JJ. 

Appeal against sentence. 

After the appellant had been sentenced to two years’ imprison- 
ment on a charge of housebreaking to which he had pleaded 
guilty, he addressed an extremely offensive remark to the 


A. & H. E. Farnfield) ; 


7th June, 1948 


Recorder. Later in the day the Recorder recalled the appel- 
lant and said: “...you expressed a grave doubt as to my 
parentage I vary [your sentence} to one of four years’ 


penal servitude.”” The present appeal was against that sentence. 

Lorp GopparD, C.J., giving the judgment of the court, said 
that the prisoner deserved a sentence of four years because of 
his exceedingly bad character; but his term of abuse should 
have been treated with the contempt which it merited. The 
Recorder had reported to the court that he had thought, on a 
reconsideration of the whole case, that the appellant deserved a 
longer sentence than two years. If the Recorder had said that 
to the appellant, the position might have been different. His 
words to the appellant would have given anyone the impression 
that he was increasing the sentence because of the offensive 
remark, which could certainly not be done. Justice must be 
seen to be done. Appeal allowed. Sentence reduced to two 


years. 
APPEARANCES : Moules (Registrar, Court of Criminal Appeal) ; 
the prosecution did not appear. ’ 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RULES AND ORDERS 


STATUTORY INSTRUMENT 
S.I. 1948 No. 2029 
SPECIAL CONTRIBUTION 
The Special Contribution Regulations, 1948 


Made - - - - 7th September, 1948 
Laid before Parliament 8th September, 1948 
Coming into Operation 14th September, 1948 


The Commissioners of Inland Revenue in exercise of the powers 
conferred upon them by sub-section (6) of section 55 and sub-section (12) 
of section 60 of the Finance Act, 1948,* hereby make the following 
Regulations : 

1. These Regulations may be cited as the Special Contribution 
Regulations, 1948, and shall come into operation on the 14th day of 
September, 1948. 

2. In these Regulations ‘‘ the Act’ means the Finance Act, 1948,* 
and except where otherwise provided references to Parts, sections and 
Schedules are references to Parts, sections and Schedules of or to that 
Act. 

3. Except where otherwise provided expressions used in these 
Regulations shall have the same meanings as in Part V. 

4. Subject to the express provisions of the Act and these Regulations 
the provisions of the Income Tax Act, 1918,f enumerated in the 
Schedule to these Regulations shall, with any necessary modifications, 
apply to the assessment and collection of contribution, and to appeals 
under section 60. 

5. Assessments to contribution shall be made, signed and allowed by 
the Special Commissioners in the same manner as assessments to sur-tax 
are made, signed and allowed by those Commissioners and with regard 
to such assessments the Special Commissioners shall have the same 
powers as they possess for the purposes of sur-tax. 

6. On the making of an assessment to contribution by the Special 
Commissioners they shall cause to be issued to the individual assessed a 
notice showing the amount of income assessed to contribution and the 
amount of contribution charged thereon, and at the same time they 
shall issue any notices required to be given under paragraph (a) of 
sub-section (2) of section 60. 

Where, after an assessment to contribution has been made, an 
indirect contributor becomes known to the Special Commissioners 
they shall.cause to be served forthwith on that indirect contributor 
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and on the individual assessed notices under paragraph (a) of 
sub-section (2) of section 60. 

7. On the determination of any claim or application under para- 
graph (b) of sub-section (7) of section 56, paragraph (c) of sub-section (7) 
of section 56, section 61, section 62, section 63, section 64 or section 65, 
or under the Tenth Schedule, the Special Commissioners shall give 
notice in writing to the claimant or applicant of their determination of 
his claim or application and where their determination affects a right 
of recovery of any other person known to them they shall give notice 
in writing to that person. 

8. Any notice issued by the Special Commissioners under sub-section (1) 
of section 58, sub-section (3) of section 58 or sub-section (2) of 
section 59 shall show the amount of the aggregate investment income 
of the wife, or of the deceased wife, or the amount of the apportioned 
income, as the case may be, and the amount of contribution attributable 
to those amounts of income respectively. 

9. Contribution shall be assessed and charged at the Office of the 
Special Commissioners and appeals shall be heard in London, Edinburgh 
and Belfast, and at such other towns as the Commissioners of Inland 
Revenue may direct. 

10. The Special Commissioners shall not alter an assessment to 
contribution except on an application or appeal under the provisions 
of the Act and these Regulations and then only in accordance with 
their determination ; and where an individual who has received a notice 
of assessment or an indirect contributor who has received a notice 
under paragraph (a) of sub-section (2) of section 60 or a person who has 
received a notice under sub-section (1) or (3) of section 58 does not 
appeal against the notice in question in accordance with these Regula- 
tions, the assessment or the notice as the case may be shall be final 
against him : 

Provided that nothing in this Regulation shall affect the power of 
the Special Commissioners to alter an assessment in accordance with 
the provisions of the Act notwithstanding that it may have become 
final against any person. 

11. Any contributor aggrieved by an assessment to contribution, or 
any person aggrieved by a notice in writing issued by the Special 
Commissioners under sub-section (1) of section 58, sub-section (3) of 
section 58 or paragraph (a) of sub-section (2) of section 60, or by a 
notice of determination of the Special Commissioners under paragraph (0) 
of sub-section (7) of section 56, paragraph (c) of sub-section (7) of 
section 56, section 61, section 62, section 63, section 64 or section 65, 
or under the Tenth Schedule shall at any time within twenty-eight 
days from the date of the notice of assessment, or the date of the 
notice in writing, or the date of notice of the determination, as the 
case may be, or within such further time as the Special Commissioners 
shall allow, be entitled to give notice to the Special Commissioners of 
his intention to appeal to them against the assessment, or the notice 
in writing or the determination, and every such notice of intention to 
appeal shall specify the grounds of appeal. 

12. When the Special Commissioners receive from any person a 
valid notice of intention to appeal they shall notify any other person 
known to them who is entitled to appear and be heard or to make 
representations in writing. 

13. If, on an appeal, it appears to the Special Commissioners that 
the appellant is by the assessment overcharged to contribution or that 
the amount of income therein stated is excessive, or that the amount 
of income or the amount of contribution attributable thereto specified 
in the notice is excessive, or that repayment or relief, or further repay- 
ment or relief is due they shall reduce the charge gr the amount specified 
in the notice, or shall make repayment or give relief accordingly ; 
if it appears to the Commissioners that the appellant is by the assessment 
undercharged to contribution, or the amount of income or the amount 
of contribution attributable thereto specified in the notice, is inadequate, 
or that the relief given is excessive they shall increase the charge, or 
the amount specified in the notice or shall adjust the relief accordingly ; 
otherwise the charge or the amount specified in the notice or the 
repayment or relief shall stand good. 

14. After the determination of any appeal the Special Commissioners 
shall certify in writing to each appellant, and to the Commissioners of 
Inland Revenue, their determination together with any variation of 
the assessment, or of any amount specified in the notice by which the 
appellant was aggrieved, as the case may be, and where their deter- 
mination affects a right of recovery of any other person known to them 
they shall give notice in writing to that person. 

15. Where an assessment to contribution is varied and a notice 
requiring payment of contribution has been issued under sub-section (1) 
of section 58, sub-section (3) of section 58 or sub-section (2) of section 59 
and the amount of contribution specified in the notice is varied the 
Special Commissioners shall notify the person to whom the notice was 
issued of any variation of the amount he is required to pay. 

16. The provisions of sub-section (2) of section 133 of the Income 
Tax Act, 1918, + shall apply to any appeal under Part V as they apply 
to an appeal against an assessment to income tax : 

Provided that nothing in this Regulation shall affect the power of 
the Special Commissioners to vary the assessment in accordance with 
the provisions of the Act notwithstanding that an appeal in relation 
to that assessment has been determined. 

17. With reference to any notice of appeal and to the hearing of an 
appeal, the Special Commissioners shall, subject to the provisions of 
the Act and to any Regulations made thereunder, have all such powers 
in relation to any matter of appeal as they have in relation to notices 
of appeal and the hearing of appeals under any Act for the time being 
in force relating to income tax. 
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18. The Commissioners of Inland Revenue may be represented at the 
hearing of an appeal by any person nominated in that behalf by them ; 
and any person so nominated shall have the same powers with reference 
to appeals as may for the time being be exercised by a surveyor with 
reference to appeals relating to income tax. 

19. Any barrister, solicitor or member of an incorporated society of 
accountants shall be heard by the Special Commissioners at an appeal. 

20. Any payment in respect of contribution or of interest thereon 
shall be remitted to the Accountant General of Inland Revenue. 

21. The provisions of the Income Tax Acts relating to the collection 
and recovery of tax shall apply to the collection and recovery of 
contribution as they apply to the collection and recovery of sur-tax. 

22. A certificate that interest is payable under sub-section (3) of 
section 54 and that payment of the interest has not been made to him, 
or to the best of his knowledge and belief to any person acting on his 
behalf, may be given by the Accountant General of Inland Revenue or 
by any person nominated by him in that behalf. Any such certificate 
shall be sufficient evidence that the sum mentioned in the certificate 
is unpaid and is due to the Crown, and any document purporting to 
be such a certificate shall be deemed to be such a certificate unless the 
contrary is proved. 

23. Notwithstanding that an appeal in relation to contribution under 
the provisions of section 60 is pending, such part of the contribution 
assessed as appears to the Special Commissioners not to be in dispute 
shall be collected and paid in all respects as if no such appeal was 
pending, and on the determination of the appeal any balance of contri- 
bution chargeable in accordance with the determination shall be paid, 
or any contribution overpaid shall be repaid, as the case may require. 

24. Any claim to repayment of contribution shall be made to the 
Special Commissioners and shall be supported by such evidence as they 
may require. 

25. Where a person has paid contribution, and by reason of a variation 
of the assessment to contribution the amount of contribution payable 
by that person is reduced, the Special Commissioners shall repay to 
that person the amount by which the sum paid by him exceeds the 
contribution properly payable by him : 

Provided that where the person who paid the contribution has 
exercised a right of recovery against an indirect contributor, that 
indirect contributor shall be entitled to repayment of the amount by 
which the sum recovered from him exceeds the sum that would have 
been recoverable from him if the assessment had in the first instance 
been made subject to the variation, and the amount repayable to the 
person who paid the contribution shall be reduced accordingly. 

Where contribution is repaid under sub-section (2) of section 56, 
paragraph (b) of sub-section (7) of section 56 or section 63 or under this 
Regulation, there shall also be repaid any interest paid in respect of 
that contribution. 

Where under sub-section (2) of section 56, paragraph (b) of sub- 
section (7) of section 56 or section 63 or under this Regulation, repayment 
is made of any contribution the whole or any part of which was 
discharged by payment in advance, the amount of the repayment shall 
be calculated as if the payment in advance had been made in respect 
of the contribution as reduced and as if the interest referred to in 
sub-section (2) of section 54 had been calculated accordingly. 

26. Any notice which the Special Commissioners may serve on any 
person under sub-section (1) of section 58, sub-section (3) of section 58, 
sub-section (2) of section 59, paragraph (a) of sub-section (2) of section 60 
or paragraph (e) of sub-section (2) of section 60, or under Regulation 6 
of these Regulations, shall be in such form as the Commissioners of 
Inland Revenue shall prescribe. 

27. Any notice which under Part V may be served by post or any 
notice authorised or required to be given under these Regulations, may 
be sent by post by letter addressed to the person concerned at his usual 
or last known place of abode, or where such person is a company by 
letter addressed to the secretary of the company at its registered office. 

In this Regulation the expression “‘ sent by post ’’ means service by 
post as defined by section 26 of the Interpretation Act, 1889.f 

28. Any notice authorised or required to be given by the Special 
Commissioners under any of the enactments hereinbefore mentioned or 
under these Regulations may be signed by their Clerk or by any person 
authorised by them in that behalf. 

By order of the Commissioners of Inland Revenue. 
J. H. Evans, 
7th September, 1948. Secretary. 
SCHEDULE 
[Regulation 4) 
Income Tax Act, 1918 (8 & 9 Geo. 5. c. 40). 

Section 67, sub-section (2). 

Section 161, sub-section (1) and sub-section (2). 

Section 215, sub-section (2). 

Section 216 down to and including the words “ the particulars on 
which the charge is made ”’ 

Rule 4 of the General Rules applicable to Schedules A, B, C, D and E. 

Rule 13 of the General Rules applicable to Schedules A, B, C, D and E 

Rule 14 of the General Rules applicable to Schedules A, B, C, D and E. 

*11 & 12 Geo. 6. c. 49. ¢ 52 & 53 Vict. c. 63. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS 1948 

Road Vehicles Lighting (Amendment) Regulations, 
1948. September 2. 

Special Contribution Kegulations, 1948. September 7. 


+8 & 9 Geo. 5. c. 40. 


. 2015. 


. 2029. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE Sovicitors’ JOURNAL] 
The Town and Country Planning Act, 1947 

Sir,—In your article on ‘‘ Ripe and Near-Ripe Land ” in your 
issue of 4th September you refer to a letter by Mr. Charles 
Greenwood which appeared in The Times of 18th August to the 
effect that the Town and Country Planning Act is not effecting 
its professed object of securing that land is freely transferred at 
its existing use value. It would seem that, quite apart from 
other considerations, the Central Land Board is not prepared 
to assist in securing this object of the Act. 

We were involved in July last in a proposed purchase of a 
plot of building land at a price which would have been exorbitant 
even on pre-Act values. Our client raised the question of an 
approach to the Central Land Board to inquire whether they 
would consider a compulsory purchase under the Act to enable 
him to acquire the land at a reasonable figure. The local office 
of the Board wrote to us on 16th July that it was doubtful whether 
the Board would consider purchasing land until there had been 
time for the effect of the Act to become more generally realised. 
It is not clear what period the Board considers to be sufficient 
but it seems that in the meantime developers of land will still 
be able to exact high prices from incautious purchasers, leaving 
them with a big development charge and a possibly nebulous 
claim for compensation. In the case in point, our client withdrew 
but the plot was promptly sold to someone apparently prepared 
to pay the full price. 

Potts & BALL. 
Chester. 
9th September. 


NOTES AND NEWS 


Honours and Appointments 

The Lord Chancellor has appointed His Honour Judge Batr 
to be the judge for the district of Glossop County Court, in 
addition to the districts for which he is now the judge, in place 
of His Honour Judge EssENHIGH, as from 1st October, 1948. 

Mr. J. GARTSIDE has been appointed Town Clerk of Accrington. 
He was admitted in 1938. 

Mr. C. W. RapctirFFe, C.B.E., D.L., Clerk of the Peace, Clerk 
and Solicitor to Middlesex County Council, has accepted an 
invitation to become the honorary secretary to the London and 
Northolt Airports Standing Consultative Committees, formed to 
assist the Minister of Civil Aviation in the discharge of s. 38 of 
the Civil Aviation Act, 1946. 

The following appointments are announced in the Colonial 
Legal Service: Mr. H. V. ANpDERSON, Administrator-General, 
Zanzibar, to be Registrar-General, Kenya; Mr. P. F. BRANIGAN, 
Legal Secretary, Malta, to be Attorney-General, Gold Coast ; 
Mr. S. E. Gomes, Attorney-General, Leeward Islands, to be 
Puisne Judge, Trinidad; Mr. R. Hyne, Attorney-General, 
Sierra Leone, to bé Puisne Judge, Gold Coast ; Mr. A. W. LEWEy, 
Attorney-General, Gold Coast, to be Justice of Appeal, West 
African Court of Appeal; Mr. J. F. Spry, Assistant Director of 
Land Registration, Palestine, to be Registrar-General, Lands 
and Mines Department, Tanganyika; Mr. N. H. New to be 
Magistrate, Nigeria; Mr. G. B. SLADE to be resident Magistrate, 
Uganda. 


Notes 

Members of the Haldane Society are meeting in conference 
this week-end (Friday, 17th September to Sunday, 19th September) 
at Chalfont St. Giles to discuss law reform. 

The annual general meeting of the Solicitors’ Benevolent 
Association will be held at The Dome, Brighton, on Wednesday, 
22nd September, 1948, at 9.45 a.m., when the Board will present 
their report, and directors and auditors for the ensuing year will 
be elected. 


Wills and Bequests 
Mr. J. N. Nabarro, solicitor, of Piccadilly and St. John’s 
Wood, left £44,262, with net personalty £22,547. 


“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertisement Offices : 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 

Annual Subscription: {£3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 

Advertisements must be received first post Tuesday. 

Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 








ting 
d at 


rom 


“nce 





